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Fortius Foundation 
c/o 203 — 815 Hornby Street Vancouver BC V6Z 2E6 

  

October 17, 2022 

Assistant Commissioner yo, 
Appeals Intake Centre a ~A 4 
Post Office Box 2006 {) I ) 
Station Main 2 ’ 
Newmarket, ON 

L3Y OE9 

— 

Re: Fortius Foundation 

File #: 3037178 — Notice of Objection 

Pursuant to subsection 168(4) of the Income Tax Act, RSC 1985, ¢ 1 (5th Supp) (the "Act”), we write 
on behalf of Fortius Foundation (the Organization”) to object to the Notice of Intention to Revoke 
signed by the Director General, Charities Directorate and date stamped July 21, 2022 (the “NIR"). 

An entity becomes a “registered charity” by applying to the Minister of National Revenue (the 
Minister”) in prescribed form and meeting the requirements of the Act for registration. The criteria for 
registration is complying with statutory provisions within the Act. A “registered charity” is a creature of 
statute and not the common law. Consequently, the only legal basis for revoking the registration of a 
registered charity must be found in the Act rather than the common law or administrative policies. 

The Minister has issued the NIR pursuant to subsection 168(1) of the Act and cited four specific 
paragraphs in that subsection as the basis for revocation. The Minister may only revoke if authority is 
granted under a specific paragraph although the Minister may revoke simultaneously under multiple 
paragraphs. However, the Act does not give the Minister the authority to rely upon, for example, the 
alleged failure to comply with paragraph 168(1)(e) to justify revocation under paragraph 168(1)(d). As 
discussed in further detail below, the Minister has opted to revoke the charitable registration of the 
Organization on a number of conflated different grounds and alleged non-compliance rather than 
relying uponthe breach of specific statutory provisions which give rise to the justifiable exercise of the 
Minister's power to revoke. Further, many of the alleged breaches are so trivial as to fall well short of 
justifying the draconian remedy of revocation. 

Relevant Facts 

The Organization is a registered charitable foundation designated as a public foundation. See 
attached Book of Documents at Tab 1.
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alleged failure to eomply with paragraph 163(1)(e)to justify revocation under paragraph i6g(i)(d), As
discussed in further detail below, the Minister has opted to revoke the charitable registration of the
Organization on a number of conflated different grounds and alleged non-compliance rather than
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Relevant Facts

The Organization is a registered charitable foundation designated as a public foundation. See
attached Book of Documents at Tab 1.



Over the course of several years, the Organization was audited by the Charities Directorate and 

received an Administrative Fairness Letter dated September 7, 2021 (“AFL). See Book of Documents 

at Tab 2. 

The Organization made representations in response to the AFL dated November 15 and November 

17, 2021 (the "Response”). See Book of Documents at Tab 3. 

The Minister neither acknowledged receipt of the Response nor addressed any of the representations 

prior to issuing the NIR on July 21, 2022. See Book of Documents at Tab 4 

In the years 2010-2012, the Charities Directorate had previously audited the Organization's operations 

for its 2008 and 2009 fiscal years. The audit concluded in 2012 with a compliance agreement through 

which the Organization agreed to correct the minor issues that had been identified by the Charities 

Directorate in its audit process. In the NIR, the Minister acknowledged the Organization's success in 

the past in bringing itself into compliance with the Act. 

In spite of the NIR stating that the Organization had previously corrected its non-compliance, the 

Minister went on to state: 

[D]ue to the egregious and continuous nature of non-compliance found in the audit, the CRA 

has decided to publish a copy of the notice in the Canada Gazette immediately after the 

expiration of 30 days from the date of mailing of this notice pursuant to paragraph 168(2)(b) of 

the Act. 

The NIR set out the consequences of revocation which demonstrates that the Minister was fully aware 

of the existential threat revocation presented to the Organization. 

On August 20, 2022, the Organization filed an application in the Federal Court of Appeal pursuant to 

section 168(2)(b) of the Act to enjoin the Minister from publishing the notice of revocation in the 

Canada Gazette until the Organization had a full opportunity to exercise its statutory rights to object to 

the NIR, and if necessary, appeal the result of its objection. See Book of Documents at Tab 5. 

To date, the Federal Court of Appeal has not ruled on the Organization's application. 

The Organization wishes to proceed with its statutory right to file this Notice of Objection and asks that 

the Minister accord it administrative fairness in considering the reasons for objection. 

Reasons for Objection 

The Organization objects to the decision of Charities Directorate, as set out in the NIR, for eight 

reasons. These are as follows: 

1. Neither the NIR nor the current follow-up audit demonstrates that the Organization is not 
constituted and operated for charitable purposes to the extent that revocation is a justifiable 
remedy. 
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Over the course of several years, the Organization was audited by the Charities Directorate and
received an Administrative Fairness Letter dated September 7,2021 ("AFL). See Book of Documents
atTab 2.

The Organization made representations in response to the AFL dated November 15 and November
17,2A21 (the "Response"). See Book of Documents at Tab 3.

The Minister neither acknowledged receipt of the Response nor addressed any of the representations
prior to issuing the NIR on July 21,2022. See Book of Documents at Tab 4.

ln the years 2UA-2A12, the Charities Directorate had previously audited the Organization's operations
for its 2008 and 2009 fiscal years. The audit concluded in2012 with a compliance agreement through
which the Organization agreed to correct the minor issues that had been identified by the Charities
Directorate in its audit process. ln the NlR, the Minister acknowledged the Organization's success in

the past in bringing itself into compliance with the Aet.

ln spite of the NIR stating that the Organization had previously corrected its non-compliance, the
Minister went on to state:

[D]ue to the egregious and continuous nature of non-compliance found in the audit, the CRA
has decided to publish a copy of the notice in the Canada Gazette immediately after the

expiration of 30 days from the date of mailing of this notice pursuant to paragraph 168(2)(b) of
the Act.

The NIR set out the consequences of revocation which demonstrates that the Minister was fully aware

of the existential threat revocation presented to the Organization.

On August 20,2422. the Organization filed an application in the Federal Court of Appeal pursuant to
section 168(2Xb) of the Act to enjoin the Minister from publishing the notice of revocation in the
Canada Gazette until the Organization had a full opportunity to exercise its statutory rights to object to

the NlR, and if necessary, appeal the result of its objection. See Book of Documents at Tab 5.

To date, the Federal Court of Appeal has not ruled on the Organization's application

The Organization wishes to proceed with its statutory right to file this Notice of Objection and asks that
the Minister accord it administrative fairness in considering the reasons for objection.

Reasons for Objection

The Organization objects to the decision of Charities Directorate, as set out in the NlR, for eight
reasons. These are as follows:

1. Neither the NIR nor the current follow-up audit demonstrates that the Organization is not
constituted and operated for charitable purposes to the extent that revocation is a justifiable
remedy.
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2. The NIR proposes to revoke the charitable registration of a public foundation for failure “to 
devote resources to charitable activities carried on by the Organization itself’, when this is not 
a constituent part of the statutory definition of a charitable foundation under he Act and 
consequently cannot be a ground for revoking the registration of the Organization. 

3. The NIR does not demonstrate that the Organization failed to maintain adequate books and 
records to the extent that revocation is a justifiable remedy. 

4. The NIR does not demonstrate a failure to issue donation receipts in accordance with the Act 
and/or its Regulations to the extent that “there is sufficient non-compliance to warrant 
revocation”. 

5. The NIR does not demonstrate a failure to file an information return to the extent that 
revocation is a justifiable remedy. 

6. The NIR proposes to publish notification in the Canada Gazette that the Organization's 
registration is to be revoked pursuant to "paragraph 149.1(3)(b.1) of the Income Tax Act’, yet 
there is not a single reference to paragraph 149.1(3)(b.1) or the compliance issue identified in 
that paragraph in either the text of the NIR or Appendix A. 

  

7. The NIR evidences prejudice and lack of administrative fairness in stating that “the CRA has 
decided” to publish a copy of the notice in the Canada Gazette immediately after the 
expiration of 30 days from the date of mailing the NIR “due to the egregious and continuous 
nature of non-compliance found in the audit”. 

8. The process leading to the decision to issue the NIR was deeply flawed, violated common law 
principles of procedural fairness and natural justice, and violated section 2(e) of the Canadian 
Bill of Rights." The fact that the Minister openly stated that the decision to publish revocation 
in the Canada Gazette had been made at the time of issuing the NIR and prior to the deadline 
for a Notice of Objection to be filed evidences a prejudice and bias on behalf of the Minister 
such that it is not reasonable for the Organization to expect that the same Minister will refuse 
to confirm the NIR, 

For each of these reasons set out below, separately and for their cumulative effect, the NIR should be 
immediately set aside. 

1. Neither the NIR nor the current follow-up audit demonstrates that the Organization is not 
constituted and operated for charitable purposes to the extent that revocation is a justifiable 
remedy. 

Appendix A of the NIR states that the Minister agrees that the Organization was constituted for a 
charitable purpose. It is incorrect for the Minister to propose revocation on the basis that the 
Organization is not constituted for charitable purposes. 

The AFL had initially criticized the Organization for failure to meet its disbursement quota. However, 
the NIR acknowledged that the Minister is abandoning its position that the Organization's failure to 
meet its disbursement quota is a ground for revocation. Consequently, it lacks both administrative 
fairness and intellectual consistency for the Minister to maintain that the Organization's alleged failure 
to collect income is the basis for revoking for failure to operate for charitable purposes because those 
revenues are necessary to meet its future disbursement quota. 

  
  

18C 1960 c 44. 
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2. The NIR proposes to revoke the charitable registration of a public foundation for failure "to
devote resources to charitable activities carried on by the Organization itself', when this is not
a constituent part of the statutory definition of a charitable foundation under he Act and
consequently cannot be a ground for revoking the registration of the Organization.

3' The NIR does not demonstrate that the Organization failed to maintain adequate books and
records to the extent that revocation ls a justifiable remedy.

4. The NIR does not demonstrate a failure to issue donation receipts in accordance with the Act
and/or its Regulations to the extent that "there is sufficient non-compliance to warrant
revocation".

5. The NIR does not demonstrate a failure to file an information return to the extent that
revocation is a justifiable remedy.

6. The NIR proposes to publish notification in the Canada Gazette that the Organization's
registration is to be reygkgdpqrsuant !g "qar?glqph qg lpl{!.11of the tncome Tax Act", y5r!
there is not a single reference to paragraph 149.1(3Xb.1) or the compliance issue identified in
that paragraph in either the text of the NIR or Appendix A.

7. The NIR evidences prejudice and lack of adminisirative fairness in stating that "the CRA has
decided" to publish a copy of the notice in the Canada Gazette immediately after the
expiration of 30 days from the date of mailing the NIR "due to the egregious and continuous
nature of non-compliance found in the audit",

8. The process leading to the decision to issue the NIR was deeply flawed, violated common law
principles of procedural fairness and naturaljustice, and violated section 2(e) of the Canadian
Bill of Rights.l The fact that the Minister openly stated that the decision to publish revocation
in the Canada Gazette had been made at the time of issuing the NIR and prior to the deadline
for a Notice of Objection to be filed evidences a preludice and bias on behalf of the Minister
such that it is not reasonable for the Organization to expect that the same Minister will refuse
to confirm the NlR.

For each of these reasons set out below, separately and for their cumulative effect, the NIR should be
immediately set aside.

1. Neither the NIR nor the current follow-up audit demonstrates that the Organization is not
constituted and operated for charitable purposes to the extent that revocation is a justifiable
remedy.

Appendix A of the NIR states that the Minister agrees that the Organization was constituted for a
charitable purpose. lt is incorrect for the Minister to propose revocation on the basis that the
Organization is not constituted for charitable purposes.

The AFL had initially criticized the Organization for failure to meet its disbursement quota. However,
the NIR acknowledged that the Minister is abandoning its position that the Organization's faiture to
meet its disbursement quota is a ground for revocation. Consequently, it lacks both administrative
fairness and intellectual consistency for the Minister to maintain that the Organization's alleged failure
to collect income is the basis for revoking for failure to operate for charitable purposes because those
revenues are necessary to meet its future disbursement quota.

1sc 1960ca+.
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The Minister completely discounts the potential of the Organization to sell the land and building if 

FADA continued to fail to pay rent, which would have resolved any concern relating to the asset being 

operated for the benefit of FADA as well as provided capital to meet the Organization's future 

disbursement quota. Prior to issuing the NIR, the Minister was fully aware that the Organization had 

both terminated the lease with FADA and sold the building to a qualified donee. 

It is wrong in law and a breach of the standard of procedural fairness to which the Organization is 

entitled for the Minister to revoke for failure to operate for charitable purposes when she has also 

determined that there are inadequate grounds to revoke for failure to meet the Organization's 

disbursement quota. 

2. The NIR proposes to revoke the charitable registration of a public foundation for failure “to 

devote resources to charitable activities carried on by the Organization itself’, when this is not 

a constituent part of the statutory definition of a charitable foundation and consequently 

cannot be a ground for revoking the registration of the Organization. 

There is no provision in the Act to revoke the registration of a registered charity for failure “to devote 

resources to charitable activities carried on by the Organization itself’. The statutory provision which 

the Minister cites in the NIR is paragraph 168(1)(b) which applies when a registered charity “ceases to 

comply with the requirements of this Act for its registration”. The Organization is registered as a public 

foundation. The requirement “to devote resources to charitable activities carried on by the 

Organization itself’ is not part of the statutory definition of a charitable foundation under section 149.1 

of the Act. Cansequently, this is not a valid ground for revoking the registration of the Organization. 

Schedule A of the NIR sets out the "CRA's findings” with regard to the application of the Limitation Act, 

SBC 2012 c¢ 13 (the “Limitation Act") preventing the Organization from relying upon legal recourse to 

procure the repayment of its debt. The Minister found that there is nothing preventing FADA from 

repaying the Organization should it voluntarily decide to do so. The Minister also found that the 

Organization and FADA had interlocking management. The Minister had no basis in fact or law for 

taking the position that FADA would not voluntarily repay its debt if it had the financial capacity to do 

SO. 

In Schedule A of the NIR, the Minister also stated that while the outstanding rental amounts were 

effectively given to FADA as a gift since FADA was no longer forced to pay, "this is independent of 

any intentions of the Organization, or FADA, and arises from the expiry of the limitation period”. The 

Minister did not engage in any analysis as to when a limitation period begins to run on unpaid lease 

payments. The Minister did not engage in any assessment of whether the limitation period for the 

Organization's potential cause of action against FADA was delayed as a result of postponement, 

acknowledgement or discoverability. The Minister did not engage in any assessment of whether a 

different limitation period would apply instead of the general two year limitation period under the 

Limitation Act. The Minister did not even consider the impact of COVID-related suspensions to 

limitation periods in British Columbia.
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The Minister completely discounts the potential of the Organization to sell the land and building if
FADA continued to fail to pay rent, which would have resolved any concern relating to the asset being

operated for the benefit of FADA as well as provided capital to meet the Organization's future

disbursement quota. Prior to issuing the NlR, the Minister was fully aware that the Organization had

both terminated the lease with FADA and sold the building to a qualified donee.

It is wrong in law and a breach of the standard of procedural fairness to which the Organization is

entitled for the Minister to revoke for failure to operate for charitable purposes when she has also
determined that there are inadequate grounds to revoke for failure to meet the Organization's

disbursement quota.

2. The NIR proposes to revoke the charitable registration of a public foundation for failure "to

devote resources to charitable activilies carried on by the Organization itself', when this is not

a constituent part of the statutory definition of a charitable foundation and consequently

cannot be a ground for revoking the registration of the Organization.

There is no provision in the Act to revoke the registration of a registered charity for failure "to devote
resources to charitable activities carried on by the Organization itself'. The statutory provision which

the Minister cites in the NIR is paragraph 168(1Xb) which applies when a registered charity "ceases to

comply with the requirements of this Act for its registration". The Organization is registered as a public

foundation. The requirement "to devote resources to charitable activities carried on by the

Organization itself is not part of the statutory definition of a charitable foundation under section 149.1

of the Act. Consequently, this is not a valid ground for revoking the registration of the Organization.

Schedule A of the NIR sets out the "CRA's findings" with regard to the application of the Limitation Act,

SBC 2012 c 13 (the "Limitation,Acf')preventing the Organization from relying upon legalrecourse to

procure the repayment of its debt. The Minister found that there is nothing preventing FADA from

repaying the Organizaiion should it voluntarily decide to do so. The Minister also found that the

Organization and FADA had interlocking management. The Minister had no basis in fact or law for
taking the position that FADA would not voluntarily repay its debt if it had the financial capacity to do

so.

ln Schedule A of the NlR, the Minister also stated that while the outstanding rental amounts were

effectively given to FADA as a gift since FADA was no longer forced to pay, "this is independent of
any intentions of the Organization, or FADA, and arises from the expiry of the limitation period". The

Minister did not engage in any analysis as to when a limitation period begins to run on unpaid lease
payments. The Minister did not engage in any assessment of whether the limitation period for the
Organization's potential cause of action against FADA was delayed as a result of postponement,

acknowledgement or discoverability. The Minister did not engage in any assessment of whether a
different limitation period would apply instead of the general two year limitation period under the

Limitation Acf. The Minister did not even consider the impact of COVID-related suspensions to

limitation periods in British Columbia.



On balance, the Minister had no factual or legal basis to conclude that the limitation period for the 
Organization to pursue FADA for outstanding Icase payments had expired. Given the Minister's heavy 
reliance on this “finding”, the NIR must be set aside on this basis alone. 

3. The NIR does not demonstrate that the Organization failed to maintain adequate books and 
records to the extent that revocation is a justifiable remedy. 

The operative statutory requirement is set out in subsection 230(2) of the Act, which requires the 
Organization to keep records and books of account containing “information in such form as will enable 
the Minister to determine whether there are any grounds for the revocation of its registration under this 
Act” 

The Organization kept trial balances as well as records and books of account which contained enough 
information to determine that there were errors in the trial balances. These errors were corrected 
when the Organization's auditors, being the respected international accounting firm, KPMG, 
completed audited financial statements. It is not unusual for a charity keeping books and records to 
make mistakes in its trial balances, which a professional accountant will catch and correct in finalizing 
the financial statements. Nor is it failure to keep adequate books and records for a charity's auditor to 
make “adjustments”, such as writing off some unpaid lease payments or property taxes and 
uncollectible bad debts which the auditor determines appropriate when finalizing audited financial 
statements. 

As noted above, the statutory obligation in subsection 230(2) of the Act is to keep records and books 
of account which will enable the Minister to determine whether there are any grounds for revocation. 
The Organization has complied with this statutory requirement, as evidenced by the Organization 
producing unqualified audited financial statements prepared by a leading international accounting firm. 

It strains logic for the Minister to propose revocation because the trial balances were not identical to 
the final audited financial statements. The fact that the Organization corrected any errors in its records 
and books of account is evidence of its compliance with subsection 230(2) of the Act, not any failure to 
comply with same. 

The statutory provision governing revocation for non-compliance regarding books and records is 
paragraph 168(1)(e) which reads that revocation may take place when a charitable organization “fails 
to comply with or contravenes any of sections 230 to 231.5". There is nothing in these enumerated 
provisions dealing with a qualified donee filing a T3010. Compliance with a registered charity filing a 
public information return is dealt with in paragraph 168(1)(c) and the NIR should not seek to revoke 
under paragraph 168(1)(e) for alleged problems in filing the public information return. 

The Organization does not understand the case being made against it by the Minister with respect to 
the Minister's concerns with its conduct in maintaining adequate books and records. Basic 
administrative fairness requires the Minister to explain how this is grounds for revocation pursuant to 
the cited statutory authority, with which the Organization has fully complied. 

4. The NIR does not demonstrate a failure to issue donation receipts in accordance with the 
Act and/or its Regulations to the extent that revocation is a justifiable remedy. 
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on balance, the Minister had no factual or legal basls to conclude that the limitation period for the
Organization to pursue FADA for outstanding lease payments had expired. Given flre Mirrister's heavy
reliance on this "finding", the NIR must be set aside on this basis alone.

3. The NIR does not demonstrate that the Organization failed to maintain adequate books and
records to the extent that revocation is a justiliable remedy.

The operative statutory requirement is set out in subsection 230(2) of the Act, which requires the
Organization to keep records and books of account containing "information in such form as will enable
the Minister to determine whether there are any grounds for the revocation of its registration under this
Act".

The Organization kept trial balances as well as records and books of account which contained enough
information to determine that there were errors in the trial balances. These errors were corrected
when the Organization's auditors, being the respected international accounting firm, KpMG,
completed audited financial statements. lt is not unusual for a charity keeping books and records to
make mistakes in its trial balances, which a professional accountant will catch and correct in finalizing
the financial statements. Nor is it failure to keep adequate books and records for a charity's auditor to
make "adjustments", such as writing off some unpaid lease payments or property taxes and
uncollectible bad debts which the auditor determines appropriate when finalizing audited financial
statements.

As noted above, the statutory obligation in subsection 230(2) of the Act is to keep records and books
of account which will enable the Minister to determine whether there are any grounds for revocation.
The Organization has complied with this statutory requirement, as evidenced by the Organization
producing unqualified audited financial statements prepared by a leading international accounting firm.

It strains logic for the Minister to propose revocation because the trial balances were not identical to
the final audited financial statements. The fact that the Organization corrected any errors in its records
and books of account is evidence of its compliance with subsection 230(2) of the Act, not any failure to
comply with same.

The statutory provision governing revocation for non-compliance regarding books and records is
paragraph 168(1)(e)which reads that revocation may take place when a charitable organization "fails
to comply with or contravenes any of sections 230 to 231.5', There is nothing in these enumerated
provisions dealing with a qualified donee filing a T3010. Compliance with a registered charity fiting a
public information return is dealt with in paragraph 168(1)(c) and the NIR should not seek to revoke
under paragraph 168(1)(e) for alleged problems in filing the public information return.

The Organization does not understand the case being made against it by the Minister with respect to
the Minister's concerns with its conduct in maintaining adequate books and records. Basic
administrative fairness requires the Minister to explain how this is grounds for revocation pursuant to
the cited statutory authority, with which the organization has fully complied.

4. The NIR does not demonstrate a failure to issue donation receipts in accordance with the
Act andlor its Regulations to the extent that revocation is a justifiable remedy.
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The NIR states that the Minister intends to revoke for non-compliance with regards to donation 

receipts pursuant to paragraph 168(1)(d) which reads that revocation may take place if a charitable 
organization “issues a receipt for a gift otherwise than in accordance with this Act and the regulations 

or that contains false information”. The required contents of a receipt are set out in section 3501(1) of 

the Income Tax Regulations, CRC, ¢ 945 (the "Regulations”). 

The AFL stated that the Organization’s alleged error and omission with respect to official donation 

receipts was that there “was inadequate support for receipt #14 issued for $2,381.78 for a gift in kind". 
It is unnecessarily harsh for the Minister to take the position that that inadequate support for a receipt 

is grounds for revocation. Section 3501(1)(e.1) of the Regulations specifies that the information 

required far a receipt of a gift of property other than cash is “a brief description of the property and the 
name and address of the appraiser of the property if an appraisal is done”. The Organization was 

under no obligation to conduct an appraisal and the receipt did include a brief description of the 

property donated. The receipt in question did not lack any support required by section 3501(1)(e.1) of 

the Regulations. 

Further, given that the Organization has acquired land and built facilities with a cumulative value in 

excess of $60 million, it is an egregious lack of fairness and proportionality for the Minister to attempt 

to revoke over a single donation receipt in the amount of $2,381.78. Even CRA'’s auditor said in the 

AFL that the Organization's issues with its donation receipts “are not significant’. 

The second alleged error and omission set out in the AFL is that Receipt #17 was missing. The 

statutory ground for revocation in paragraph 168(1)(d) requires that an improper receipt be issued. It 

does not provide for revocation simply because a single receipt is missing. Again, the Minister's 

purported grounds for revocation are not supported by the wording of the Act itself. 

Section 3501(1)(j) of the Regulations requires that the Organization include “the name and Internet 

website of the Canada Revenue Agency” on an official donation receipt. The Organization’s receipts 

contained the information required by section 3501(1)(j) of the Regulations. The AFL cites the CRA’s 

administrative policy through which the CRA changed the website it wants charities to put on receipts, 

but there is no corresponding change in section 3501(1)(j) of the Regulations. It is unreasonable and 

evidence of CRA's prejudice against the Organization for CRA to revoke because CRA 

administratively requires a different CRA website than the one it previously instructed charities to 

include on receipts. 

Appendix A of the NIR states that there are grounds for the Minister to revoke under paragraph 

168(1)(d) of the Act. Administrative fairness as well as the law requires that the Organization be 

judged solely on the basis of whether revocation is justified by the statutory wording in paragraph 

168(1)(d). 

5. The NIR does not demonstrate a failure to file an information return to the extent that 

revocation is a justifiable remedy. 

Here, the statutory basis for revocation cited in the NIR is paragraph 168(1)(c) which says the Minister 
may propose to revoke the registration of a registered charity that “fails to file an information return as
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The NIR states that the Minister intends to revoke for non-compliance with regards to donation
receipts pursuant to paragraph 168(1Xd) which reads that revocation may take place if a charitable
organization "issues a receipt for a gift otherwise than in accordance with this Act and the regulations
or that contains false information". The required contents of a receipt are set out in section 3501(1) of
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receipts was that there "was inadequate support for receipt #14 issued for $2,381.78 for a gift in kind".
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is grounds for revocation. Section 3501(1)(e.1) of the Regulations specifies that the information
required for a receipt of a gift of property other than cash is "a brief description of the property and the
name and address of the appraiser of the property if an appraisal is done". The Organization was
under no obligation to conduct an appraisal and the receipt did include a brief description of the
property donated. The receipt in question did not lack any support required by section 3501(1)(e.1) of
the Regulations.

Further, given that the Organization has acquired land and built facilities with a cumulative value in

excess of $50 million, it is an egregious lack of fairness and proportionali$ for the Minister to attempt
to revoke over a single donation receipt in the amount of $2,381.78. Even CRA's auditor said in the
AFL that the Organization's issues with its donation receipts "are not significant".

The second alleged error and omission set out in the AFL is that Receipt #17 was missing. The
statutory ground for revocation in paragraph 168(1Xd) requires that an improper receipt be issued. lt
does not provide for revocation simply because a single receipt is missing. Again, the Minister's
purported grounds for revocation are not supported by the wording of the Act itself.

Section 3501(1XJ) of the Regulations requires that the Organization include "the name and lnternet
website of the Canada Revenue Agency" on an official donation receipt. The Organization's receipts
contained the informalion required by section 3501(1Xj) of the Regulations. The AFL cites the CRA's
administrative policy through which the CRA changed the website it wants charities to put on receipts,
but there is no corresponding change in section 3501(1XJ) of the Regulations. lt is unreasonable and
evidence of CRA's prejudice against the Organization for CRA to revoke because CRA
administratively requires a different CRA website than the one it previously instructed charities to
include on receipts.

Appendix A of the NIR states that there are grounds for the Minister to revoke under paragraph

168(1Xd) of the Act. Administrative fairness as well as the law requires that the Organization be
judged solely on the basis of whether revocation is justified by the statutory wording in paragraph

168(1 Xd).

5, The NIR does not demonstrate a failure to file an information return to the extent that
revocation is a justifiable remedy.

Here, the statutory basis for revocation cited in the NIR is paragraph 168(1)(c) which says the Minister
may propose to revoke the registration of a registered charity that "fails to file an information return as
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and when required under this Act or a regulation”. The Minister concedes that the Organization did file 
an information return as and when required under the Act. 

The Minister further concedes that the Organization filed its T3010 in the prescribed form within six 
months from the end of each taxation year without notice or demand. The problem which arose is that 
the financial information available to the Organization six months from the end of the taxation year in 
its trial balances proved to be inaccurate in some categories when KPMG completed the audited 
financial statements. One example is a variance in revenues that CRA acknowledged was “largely due 
to the property taxes that are due from FADA and that were adjusted at year end after the T3010 was 
filed". 

Another variance was in expenses, and again CRA’s auditors found that “discrepancies are largely 
due to bad debt expense that was adjusted at year end after the T3010 was filed". Variances in asset 
valuations are explained by the CRA auditor in the AFL as follows: “[tihe external accountant wrote off 
$8,353,374 of amounts owing from non-arm’s length parties, in combination with the adjustments to 
retained earnings in 2014 accounts for the majority of the difference”. 

At the time of filing the T3010 in question, the Organization did not have all of the information on 
whether FADA would pay property taxes or how its external auditor would record or write off what the 
auditor considered to be bad debts. The Organization kept these amounts on its books in trial 
balances until such time as a professional advisor recommended that the financial statements be 
adjusted. The Organization paid a international accounting firm to give its professional advice on how 
the Organization should handle these admittedly complicated issues and prepare audited financial 
statements, so that ultimately the Organization would provide CRA and the public with accurate 
financial information. It is regrettable that this financial information was not available within six months, 
but the Organization was reasonable and prudent in following its professional advisors’ advice at ail 
material times. 

The use of the word “may” in section 168(1) makes it clear that whether or not the Minister chooses to 
revoke in these circumstances is a discretionary decision. The Organization did file on a timely basis 
in compliance with the Act. Unfortunately, the information available to it at the time was not completely 
accurate. The Organization filed based upon the best financial information available to it at the time. In 
these circumstances, revocation is an unnecessarily harsh and draconian remedy. 

The Organization submits that a more appropriate sanction would be a compliance agreement or 
education letter rather than revocation. Further, the Organization has disposed of the land and 
buildings at issue, so the problems which arose at the time of the audit will not arise in the future. 

6. The NIR proposes to publish notification in the Canada Gazette that the Organization's 
registration is to be revoked pursuant to “paragraph 149.1(3)(b.1) of the Income Tax Act”, yet 
there is not a single reference to paragraph 149.1(3)(b.1) or the compliance issue identified in 
that paragraph in either the text of the NIR or Appendix A. 

The NIR proposes to publish notification in the Canada Gazette that the Organization's registration is 
to be revoked pursuant to “paragraph 149.1(3)(b.1) of the Income Tax Act”. Basic administrative 
fairness and the audi alteram partem principle requires the regulator to make the case being made
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against the Organization to justify revocation known to the Organization. This standard cannot 
possibly have been met when there is not a single reference to paragraph 149.1(3)(b.1) and the 
alleged failure to comply with that provision in either the text of the NIR or Appendix A. 

Itis harmful to the Organization's reputation to have the Minister publish her intention to revoke based 
upon paragraph 149.1(3)(b.1) in the notice published in the Canada Gazette. it is imperative that the 
Minister revise the wording of the notice set out in the NIR. 

7. The NIR evidences prejudice and lack of administrative fairness in stating that “the CRA 
has decided” to publish a copy of the notice in the Canada Gazette immediately after the 
expiration of 30 days from the date of mailing the NIR “due to the egregious and continuous 
nature of non-compliance found in the audit". 

It is not reasonable for the Minister to characterize the alleged non-compliance in the NIR as 
‘egregious’. As noted above, the Organization has a history of cooperation and compliance with the 
Minister, took and followed advice from a reputable accounting firm, and has not engaged in any 
conduct that approaches the high standard of what can be considered “egregious”. 

Nor is the non-compliance identified “continuous”. The Minister acknowledges that the Organization 
has brought itself into compliance with issues raised in a prior audit and has no reason to believe that 
the Organization will not seek to do so in the future. 

The Minister is also fully aware of the impact that her decision to publish revocation in the Canada 
Gazette will bring to the Organization's ability to fund and pursue the Notice of Objection process and 
any subsequent appeal, if necessary, to the Federal Court of Appeal. Given the application of the 
penalty tax after revocation, this decision is aimed at depriving the Organization of the financial 
resources needed to pursue a challenge to the NIR and appeal to the Federal Court of Appeal. When 
combined with the Minister's erroneous characterization of the Organization's conduct as “egregious” 
and “continuous”, this raises significant concerns about whether the Minister's decision-making 
process was unbiased and administratively fair. 

8. The process leading to the decision to issue the NIR was deeply flawed, violated common 
law principles of procedural fairness and natural justice, and violated s. 2(e) of the Canadian 
Bill of Rights.2 The Minister's attempt to publish revocation in the Canada Gazette prior to this 
Notice of Objection even being filed evidences a prejudice and bias on behalf of the Minister 
such that it is not reasonable for the Organization to expect that same Minister will refuse to 
confirm the NIR. 

The NIR was influenced by personal and institutional bias and the case to be met is either secret or 
incomprehensible. It should be immediately set aside 

Personal bias 

  

28C 1960 c 44.
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Bias was demonstrated by the Minister knowingly and intentionally misleading the Organization by 
making blatant misrepresentatione of the law such as in her interprelalion of paragraph 168(1)(d). 
When CRA's auditor writes in the AFL dated September 7, 2021 that the Organization's issues with its 
donation receipts “are not significant’, bias is the only explanation as to why the Minister proposes 
revocation based upon non-compliance with this provision. 

Since a finding of bias or even apprehension of bias is sufficient to dispose of an appeal, the 
Organization is mindful of the high burden to establish bias, and insists it has more than met the high 
threshold here. The NIR was fundamentally tainted by the personal bias of the Director General, 
Charities Directorate, when she made the decision to publish in the Canada Gazette within 30 days of 
mailing the NIR. Whether or not the Federal Court of Appeal grants an extension, the bias of the 
Director General, Charities Directorate, is evidenced by that decision. 

Should the Director General, Charities Directorate have already completed revocation of the 
Organization's registration pursuant to the powers delegated under paragraph 168(2)(b), it is difficult 
for the Organization to have confidence that the Director General, Appeals Branch will provide the 
Organization with a fair and reasonable consideration of this Notice of Objection pursuant to the 
powers delegated under subsections 188(4) and 165(3). Reading the NIR, it is reasonable to assume 
that "the contents of a letter suggested that the chair's views were predetermined”. 

Institutional bias 

  

If the Minister actually publishes revocation in the Canada Gazette prior to the Organization having its 
Notice of Objection considered, it demonstrates institutional bias. How is the Organization to have any 
confidence of a fair administrative consideration of the merits of the Notice of Objection when the 
Minister considering the Notice of Objection is the same person who has already revoked? "[A]n 
informed person, viewing the matter realistically and practically,” could only logically conclude that the 
NIR process which the Organization must undergo suffers not only from a reasonable apprehension of 
bias, but actual bias. 

Section 2(e) of the Canadian Bill of Rights ensures the Organization the right to a common law 
presumption of fairness 

Section 2(e) of the Canadian Bill of Rights guarantees all persons the right to a fair hearing. The word 
"person" in paragraph 2(e) of the Canadian Bill of Rights refers to corporations such as the 
Organization as well as to natural persons.® If the Minister attempts to justify her actions outside 
principles of procedural fairness, the Organization trusts that any purported statutory rationalization 
would be declared “inoperative in the present instance”? by the courts. 

er ——————————— 
* Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817 at para 49. * Workers" Comp Bd (PEI) v Cormier, 2011 PECA 1 at paras 20 and 21. See also the decisions cited Concordia Hospital v Concordia Nurses Union, Local 27, (2004) 134 LAC (4th) 353 (Man QB); Toromont Industries Ltd v International Union of Operating Engineers, Local 904, 2008 NLTD 140 
® Committee for Justice and Liberty v National Energy Board, [1 978] 1 SCR 369 at 372. ® Northwest Territories v Public Service Alliance of Canada, 2001 FCA 162 at para 52. ” Ibid, at para 61,
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Conclusion 

The Organization has set out its reasons for objection. It asks that the Minister accord it a reasonable 
hearing free of personal and institutional bias and provide the Organization with administrative 
fairness when making its deliberations. 

Thank you, 

Fortius Foundation 

Y us 
Per: Leslie Brandimayr 
Authorized Representative
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