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INTRODUCTION
The defendants are charged with 23 counts of tax evasion and making false or deceptive
[1]
statements in connection with their 1998 and 1999 income tax returns contrary to Sections 139
(1) (a) and 139(1) (d) of the Income tax Act.

Mr. Bromley is charged in his own right and as an officer of QDDQ Services Inc. (QDDQ)
and Blake Bromley Consulting Inc. (BBCI). Although Mrs. Bromley was initially named in the
information, the Crown stayed the charges against her at the commencement of the trial upon the
admission by counsel that Mrs. Bromley at all times acted on the advice of Mr. Bromley and,
further, that she did not participate in any of the impugned transactions.

[2]

The charges against the defendants may be categorized into two groups. Each group of
[3]
charges relates to a separate series of transactions giving rise to what the Crown has called a
sham donation to a charitable foundation. The first series of transactions involves the defendants'
claim that they made a bona fide charitable donation to the Voice of Peace Foundation (VOP)
resulting in a substantial tax credit under the provisions of the Income Tax Act. The second
series of transactions involves the defendant's claim for a charitable donation tax credit arising
out of a donation to the Howe Sound Samaritans' Foundation (HSSF). As part of the HSSF
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transactions, and as a stand alone charge, the Crown alleges the defendants violated Sections

1 39(1 )(a) and (d) of the Income Tax Act in regard to a deduction from income for consulting fees
paid to Mr. and Mrs. Stelling (the "Stelling transaction"). Mr. and Mrs. Stalling were directors of
the HSSF at the relevant time.

During the course of the trial I made an evidentiary ruling and pursuant to this ruling I

[4]

heard some evidence in a voir dire. When I provided oral reasons for my ruling, I indicated an
intention to provide further elaboration in this written judgment. Because my judgment does not
rely upon any of the evidence led as a result of my ruling, I have concluded that it is unnecessary
to provide further elaboration with respect to the reasons for my ruling.
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THE RELEVANT PROVISIONS OF THE INCOME TAX ACT
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Sections 139(1) (a) and (d) of the Income Tax Act provides:

[5]
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Every person who has

(a)

made, or participated in, assented to, or acquiesced in

the making of, false or deceptive statements in a return,
certificate, statement or answer filed or made as required by or
under this Act or a regulation. ...

(d) wilfully, in any manner, evaded or attempted to evade
compliance with this Act or payment of taxes imposed by this
Act.

ISSUES

[6]

The issues in dispute concerning the VOP, HSSF, and Stalling transactions are:

[7]

Whether the Crown has proven beyond a reasonable doubt that the deductions taken by

the defendants were improper under the relevant sections of the Income Tax Act and that, as a
result, taxes were owed by the defendants? This is referred to as the "taxability issue".

[8]

Whether the Crown has proven beyond a reasonable doubt the defendants carried out

the actus reus of the offences charged with the requisite mens rea?

[9]

Whether the Crown has proven beyond a reasonable doubt that Mr. Bromley

appropriated monies from QDDQ and BBCl in respect of their payments to the Stellings and to
the HSSF?

SUMMARY OF THE EVIDENCE

[10]

I have reviewed and considered the viva voce testimony of all the witnesses who gave

evidence during the trial. In addition, I have reviewed and considered all of the exhibits filed,
including those exhibits contained in binders 1 through 12. The sheer volume of evidence does
not permit its inclusion in this judgment even in summary form. Thus the following primarily
represents a summary of the relevant events as well as any necessary conclusions in regard to
credibility of the witnesses.

A. OVERVIEW
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[1 1]
Mr. Bromley is a Vancouver lawyer who specializes in charities law and charitable
foundations. His biography indicates that Mr. Bromley's practice is almost exclusively related to
charitable tax planning and that he has set up over 150 charitable foundations. Mr. Bromley has
written extensively in the area of charitable tax law, lectured widely on these matters, and advised
foreign governments on drafting legislation addressing social organizations.

[12]
In 1996 Mr. Bromley left the firm of Douglas, Symes & Brissenden to operate as a sole
practitioner. Before doing so, Mr. Bromley incorporated BBCI and QDDQ, both of which operate
out of his law offices in Vancouver. In addition, there are two related holding companies operating
out of Mr. Bromley's law office; these are Eleemosynary Enterprises Inc. (EEI) and Pacific
Trading Corporation (Pacific).
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[13]
The officers and directors of Pacific are Mr. and Mrs. Bromley. Mrs. Bromley owns 100%
of the voting shares in Pacific. Pacific owns the participating shares in BBCI and Mrs. Bromley
owns 100% of the voting, non-participating shares in BBC!. The directors and officers of BBCI are
Mr. and Mrs. Bromley and Pam Lushington who is an employee involved in Mr. Bromley's law
practice.

[14]
The officers and directors of EEI are Mr. Bromley and his daughter, Kathryn Bromley.
Kathryn and her bother John Bromley each own 50% of the voting, non-participating shares in
EEI. Each of them and their sister Serena Bromley own an equal number of participating shares
in EEI.

[15]
EEI is a holding company for QDDQ and as such holds the participating shares in that
company. John Bromley owns the voting shares in QDDQ whose directors and officers include
Ms. Lushington, Kathryn Bromley, John Bromley, and Mr. Bromley.

[16]

None of these companies were incorporated for the purpose of facilitating the

transactions which are the subject of the charges against the defendants.
B. VOP TRANSACTIONS

[1 7]
The VOP was incorporated under the Society Act of British Columbia in February
1 995. At the same time it was registered with Canada Customs and Revenue Agency (Revenue
Canada) as a public foundation and, as a consequence, acquired tax exempt status. Abram
Enns, a retired high school math teacher, is the executive director and founder of the VOP. Mr.
Enns was committed to promoting religious causes through the VOP and was a very shrewd
financial planner when it came to managing the assets held by the VOP.

[18]
Mr. Enns engaged the services of Mr. Bromley to set up the foundation and secure its
registration. Mr. Enns and Mr. Bromley were acquainted personally prior to the incorporation of
the foundation. In addition to Mr. Enns, David Hunt and Melvin Rolston were appointed the first
directors of the VOP upon its incorporation and registration with Revenue Canada.
[19]
To carry on its own charitable activities, and provide donations to other charitable
organizations, the VOP required funds. Thus to facilitate the charitable purposes of the VOP, Mr.
Enns made personal loans to the VOP which were secured by promissory notes. With the interest
earned from the assets purchased with these funds, the VOP made donations to various
charitable organizations and carried out its own philanthropic activities by distributing bibles to
people in Eastern Europe and countries such as Vietnam.

[20]

Between January 26, 1995 and February 26, 1998, a total of $983,061.96 in loans was

evidenced by promissory notes in favour of Mr. Enns. An additional promissory note was issued
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on March 2, 1999 evidencing a loan of $16,938.04. All of the promissory notes were signed by
two VOP directors, to the exclusion of Mr. Enns.
The VOP's January 31, 1996 financial statement, filed with its 1996 income tax return,
[21]
indicated loans in the amount of $901 ,562. The January 31,1 998 financial statement indicated

loans outstanding in the amount of $956,062. The January 31 , 1999 financial statement indicated
a reduction in loans to the foundation in the amount of $983,062. Up until January 31, 1999 the
assets of the VOP were slightly greater than the amount of the loans to Mr. Enns. When the loans
were repaid in late 1998, the asset position of the foundation improved substantially as it no
longer showed any indebtedness against the assets. During the period 1998 to 1999, the VOP

"c

held investments valued at just under $1,000,000.
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Mr. Enns became mentally incompetent prior to the trial and thus was unable to testify.
[22]
Nevertheless, the circumstances leading to the impugned VOP transactions can be inferred to
some extent from the notes and records admitted into evidence and from the testimony of
witnesses such as Karen Barclay, Lois Enns, Allan Dobson, and Dale Doan.
It is common ground that in 1998 Mr. Enns became concerned that the VOP have
[23]
sufficient operating funds without depleting the capital amounts he had loaned to it. Further, Mr.
Enns was intent on finding a way to increase the operating funds available to the VOP for
charitable purposes.
In May 1998, Mr. Enns, Mr. Hunt, and Mr. Dobson, as the VOP accountant and elected
[24]
secretary, attended a meeting of the Board of Directors. At this meeting they discussed Mr. Enns'
concerns about the VOP's current financial structure. Mr. Enns was considering whether he
should convert the loans he had made to the VOP into donations or implement some other plan
because he did not have the income to take advantage of the tax credits that would flow from
such a donation.

It is apparent from Mr. Bromley's law office records that a file was opened in the name of
[25]
"VOP Re: Abram Enns Gifts" on August 19, 1998. In this file are a number of documents as well
as notes, letters, and telephone messages related to what would become the VOP transactions.
On August 28, 1998 the VOP Board of Directors met again to discuss a plan that Mr.
[26]
Enns had conceived to take advantage of the tax credits available as a result of his loans to the
VOP. Vincent Price and David Hunt, as directors of the VOP, and Mr. Dobson were also present
at the meeting. The plan was to find high income individuals who could take advantage of the
charitable tax credit that might be realized from converting the VOP loans to donations. At this

time the assets of the VOP were worth $945,000 and Mr. Enns did not have the income available
to take advantage of the tax credit that might be realized if the loans were converted to donations.
A couple of scenarios were discussed at the meeting, but in general the plan was for Mr.
[27]
Enns to give funds to high income individuals who could benefit from the tax credit. These funds
would then be donated to the VOP and the VOP would repay Mr. Enns' loan in the same amount.
The high income individual would then donate his tax credit to the VOP. By this plan, Mr. Enns
hoped to increase the operating capital of the foundation and reduce its loan position. Mr. Enns
advised the Board that he had been speaking with Mr. Bromley about these plans; however, Mr.

Bromley did not attend the August 28th meeting of the Board. It was not suggested at this meeting
that Mr. Bromley would personally participate in the plan.
On August 31, 1998 Mr. Enns, Mr. Dobson, and Mr. Bromley met to discuss the options
in more detail. Mr. Dobson testified that they discussed the possibility of Mr. Enns making gifts to
his children or to the VOP directors, and making a transfer to a company. The last option was

[28]

seen as unlikely.
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[29]

On September 11, 1998 Mr. Bromley wrote to Mr. Enns on his personal letterhead

proposing that he participate in the plan to take advantage of the tax credit potentially available in
connection with Mr. Enns' loans to the VOP. Mr. Bromley said that he was giving advice to Mr.
Enns in his personal capacity and not as a lawyer. The details of the plan were described as
follows:
My proposal is that my wife, my children and I make a

combination of gifts having an aggregate value of $500,000 to
the VOP foundation. These gifts would be absolute and

"c

unconditional. Upon receipt of this money, you would use it to

o

repay promissory notes owing to yourself in the amount of

co

't

$500,000. It is your present intention to immediately thereafter
make gifts to me and members of my family totally $500,000.

O

However, I will have no legal right to sue you to compel you to

o

0.
co

make such gifts as my donations to the VOP foundation would

't

have been absolute and unconditional.

o
o
CXI

if you were to make such gifts to me, it is my intention to make,
or cause to be made, future donations to the VOP foundation in

the aggregate amount of $250,000. None of these gifts would be
made until such time that your wife's estate has been probated
and it is established that there will be no litigation involving her
estate under the Wills Variation Act or any other legislation. If
there is such litigation, donations will be delayed until such time
as it is settled and any settlement or judicial decision cannot be

appealed. Apart from this condition, donations will be made in
December of the year following the tax year in which I or my
family are able to utilize the charitable donation tax credit. ...
VOP foundation would have no restrictions as to how it invested

or dealt with the initial donations aggregating $500,000. Any
future donations made or caused to be made by me would have
to be held in a segregated fund and invested in trustee
investments unless I otherwise approved for a minimum period
of five years from the date of such donations.
[30]

<s

Mr. Bromley advised Mr. Enns that there was a risk Revenue Canada may disallow the

donations as conditional gifts. He set out this risk in the letter of September 1 1 , 1998 and

described a how the donations would be unwound should this occur. Finally, Mr. Bromley
proposed that he be indemnified for any costs associated with a challenge by Revenue Canada:
There is some risk that Revenue Canada may choose to attack
my donations to the VOP foundation as being conditional gifts at
law. Consequently, the Deeds of Gift will have a provision which
would cause my donations to be unwound should my charitable

donation tax credit be disallowed by Revenue Canada. In that
case, the VOP foundation would have both the legal right and
obligation to return my donation to me. I would then return to you

all of the money I received back from the VOP foundation less
any amounts which Revenue Canada charges me as interest or

other penalty for the late payment of my or my family's personal
income taxes due to the disallowance of the charitable donation
tax credits. I would also withhold amounts expended directly on
professional fees and disbursements to any lawyer that I would
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have to retain should I be named in any litigation involving your
wife's estate or with Revenue Canada.

Mr. Bromley's initial proposal also referred to gifts being made by Mr. Enns to Mr. Hunt
[31]
and his father for the purpose of making donations to the VOP. There was also a request by Mr.
Bromley that Mr. Enns donate $10,000 to a charity called Philanthropy Without Frontiers.
Lastly, Mr. Bromley proposed that his accountant, Mr. Kruse, who handled all of his and
[32]
his families' tax returns, be available to certify each year the amounts of VOP tax credits claimed

"c

each year.
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On November 17th Mr. Enns and Mr. Bromley discussed changes to the proposal over
[33]
the telephone and on November 24th they met to discuss the September 1 1th letter. It is apparent

O

from Mr. Enns' notes of this meeting that he was concerned about the expenses that might be
incurred should Revenue Canada deny the tax credit to Mr. Bromley. Mr. Enns was also
concerned that the additional donations would be delayed indefinitely should his wife's estate be
contested. Lastly, Mr. Enns recorded in his notes that he "does not see the necessity of engaging
other legal help to incur further professional fees since you [Mr. Bromley] are an authority in this

CO

field."

Mr. Bromley recorded some of the changes agreed upon in a letter dated November 24,
[34]
1998. He also referred Mr. Enns to Mr. Doan who was a solicitor in White Rock. Mr. Enns went to
see Mr. Doan on November 25, 1998.
[35]

Mr. and Mrs. Bromley, as well as their three children, John, Serena, and Kathryn, signed

and sealed Deeds of Gift in favour of the VOP in amounts totalling $500,000. These deeds were
dated November 24, 1998; however, Kathryn and John Bromley testified that they recall signing
the deeds at the end of October 1 998 when home for a belated birthday party for their mother.
Each deed is identical except for the amount and contained the following proviso:
The Donor hereby assigns and transfers by way of gift to the
Foundation the sum of ... for the Foundation's sole use and
benefit absolutely and effective the day and date first above

written, subject to the Foundation subsequently issuing a receipt
value for the purposes of the [Income Tax] Act in the amount of
... and to the gift being a charitable gift as defined in paragraph
1 18.1 (1) (a) of the Act made on the date set out in the Receipt.
[36]

On November 17, 1998, these executed Deeds of Gift were forwarded to Mr. Enns along

with the cheques from Mrs. Bromley in the amount of $250,000, Mr. Bromley in the amount of
$100,000, and John, Kathryn, and Serena Bromley in the amount of $50,000 each. In this letter
Mr. Bromley asked Mr. Enns to sign and seal the deeds on behalf of the VOP and return them
along with the donation tax receipts.

All of the cheques were dated November 24, 1998. They were all drawn on bank
[37]
accounts at the CIBC, 400 Burrard Street Branch, and they were all signed by Mr. Bromley. Both
Mr. and Mrs. Bromley's cheques were drawn on their joint account and the children's cheques
were drawn on accounts opened for them by Mr. Bromley in the late summer of 1998 and over
which he had a power of attorney. The evidence of John and Kathryn Bromley, who were
university students at the time, is that they knew of the proposed donations on their behalf and
had agreed to their father's desire that such donations be made to the VOP.
On November 26, 1998 Mr. Enns took the Bromley cheques to the Surrey Metro Savings
[38]
credit union where his personal bank accounts and the VOP account were located and instructed
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his banking representative, Karen Barclay, with regard to his plans. Mr. Enns wrote a cheque to
himself from the VOP for $500,000 as a loan repayment and wrote a personal cheque of his own

to Mr. and Mrs. Bromley in the amount of $500,000. When Ms. Barclay called the CIBC to verify
that funds were available in the Bromley accounts, she was advised that funds were not yet on
deposit.

As a consequence, Ms. Barclay sat down with Mr. Enns and had a discussion about his
[39]
plan to ascertain whether he had considered the legal and moral aspects of these transactions.
The plan he described was the same as a series of transactions he had completed at the credit

union on November 21st with his daughter, Lois Enns. On that occasion, Ms. Enns issued a
cheque for $100,000 to the VOP as a donation, the VOP in turn repaid Mr. Enns $100,000 on his
Ioans, and Mr. Enns gave his daughter a cheque for $100,000. Ms. Barclay described this as a
completely "paper" transaction with no money actually changing hands. Because none of the
accounts involved had sufficient monies to cover the cheques, the transactions had to occur

simultaneously. The VOP account did have a standing line of credit for $200,000 and substantial
assets; however, it did not have sufficient cash in the account.

Although Ms. Barclay had some doubts about the transactions Mr. Enns proposed to
[40]
complete with his daughter, she processed them in the ordinary course of business because of
her long standing relationship with Mr. Enns and the VOP as clients. Moreover, Ms. Barclay did
not believe the credit union was at risk because it was a balanced entry; that is, the same amount
was going into the account as leaving it.

[41]

Ms. Enns testified there was never any intention that she could keep the $1 00,000 given

to her by her father. This money had to be returned to the VOP as a donation. Ms. Enns
questioned the legality of the transactions and queried Mr. Dobson about her father's plan. Mr.
Dobson considered the plan viable and referred to receiving advice from a tax lawyer.
When Ms. Enns claimed the charitable donation in her 1998 income tax return, she
[42]
included with the return an explanatory letter dated February 28, 1999, which said, in part:

This year my father gave me $100,000. This gift was a reflection
of his personal circumstances, (he is 72 and my mother has
been in extended care at ... since March of 1998). I have

donated this money to the VOP and have claimed $45,000 of
this amount as a charitable donation in my tax return for 1998.

[43]

During their discussion on November 26th Ms. Barclay advised Mr. Enns to get

independent legal advice about the proposed plan involving Mr. Bromley. Mr. Enns explained that
he had consulted with two lawyers, one of whom was Mr. Doan, and his accountant, Mr. Dobson.
He also explained that it was the VOP that would profit from the transactions as the donations

would reduce its debt position by $500,000 and secure future donations of $250,000 in the form
of tax credits, as long as the transactions went through okay. Ms. Barclay agreed to process the
proposed transactions and on Mr. Enn's instructions was to hold the Bromley cheques until after

Mr. Enns met with Mr. Bromley on November 27th.
On November 27th Mr. Enns and Mr. Dobson met with Mr. Bromley at his office. At this
[44]
time a letter dated November 27th was presented as the final agreement in regard to the VOP
donation plan. This letter was signed by Mr. Enns and Mr. Bromley and witnessed by Mr. Dobson.
Mr. Enns referred to this arrangement in his notes as a contract with Mr. Bromley.

[45]

The primary changes reflected in the November 27th agreement concern the possible

delay of future donations should Mrs. Enns' estate be contested and the addition of legal
expenses in the event that Revenue Canada disallowed the tax credit. There is also no reference
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to other donations to the VOP by Mr. Hunt. In regard to the delay of future donations, Mr. Bromley

agreed to a cut off point of November 30, 2000:
If your wife lingers and is still alive on November 30, 2000, 1
intend to waive the timing condition related to the probate of your
wife's estate and begin further donations on that date if there are
no intervening problems from the children or government officials
such as the Office of the Public Trustee.
c
CO

[46]

Also at the November 27th meeting documents and cheques were exchanged by Mr.

Bromley and Mr. Enns. The VOP charitable tax credit receipts in favour of the Bromley's are
dated November 27, 1998 and signed by Mr. Enns on behalf of the VOP. After the meeting, Mr.
Enns and Mr. Dobson dropped Mr. Bromley off at his bank and they returned home.
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The Surrey Metro Credit Union processed the Bromley / VOP transaction in the ordinary
course of business and the bank statements on the VOP and Mr. Enns' accounts accurately

[47]

reflect the transactions that occurred on November 27th. Before processing the Bromley cheques,
Ms. Barclay telephoned the CIBC to confirm that funds were on deposit. Although she has no
recollection of speaking directly to Mr. Bromley's banking representative, who was at the time
John Scuby, Ms. Barclay testified that she was told that funds were on deposit. The Bromley

cheques were thus deposited to the VOP account without any holds being placed on them.
The last series of transactions of this nature processed by Ms. Barclay on behalf of Mr.
[48]
Enns occurred on December 29, 1998. In this series of transactions, Mr. Enns wrote a cheque for

$400,000 to Stanley Unger, an Alberta real estate developer, who is the President of Carolina
Homes Inc. On the same day Mr. Enns deposited a cheque from Carolina Homes Inc. in favour of
the VOP for $400,000 and issued himself a cheque for $400,000 on the VOP account. Ms.
Barclay placed a hold on the Carolina Homes Inc. cheque until December 30, 1998, at which time
the originating bank confirmed that funds were available. Ms. Barclay processed the cheques
notwithstanding Mr. Enns and the VOP did not have sufficient funds in their respective accounts
to cover them.

Ms. Barclay was suspicious about these transactions but did not refuse to process them
in the ordinary course of business. Further, she did not regard Mr. Enns' actions as cheque kiting
because he was not passing cheques in his own accounts as a means of defrauding the credit
union. The credit union was never deceived by what was occurring and at no point extended

[49]

credit to Mr. Enns or the VOP.

Mr. Unger did not put his mind to the legality of the transactions apart from asking his
[50]
accountant, Mr. Anderson, to ensure it was a "wash". By this Mr. Unger meant that he would not
be gaining or losing anything by making the donation to the VOP. Mr. Unger claimed the donation
and received a tax credit on his 1998 income tax return. He then donated the funds from the tax
credit to the VOP ($178,000) and claimed this donation on his 1999 income tax return.

On Mr. Bromley's end of the VOP transaction, his dealings with Mr. Scuby had a different
[51]
quality. Mr. Bromley had been a client of the CIBC since 1986 and a client of Mr. Scuby's since
1992. A financial report issued by the bank with respect to Mr. Bromley and his companies on

August 31, 1998 indicated he had an annual income of $339,000, hard assets of $59,000,
approximately $70,000 cash, and a credit facility of $200,000. The lines of credit were secured by
personal guarantees from Mr. and Mrs. Bromley and a residence valued by the bank at $650,000,
clear title of which was held by the bank. Although Mr. Bromley ranked 5 out of 9 on the risk scale
used by the bank, Mr. Scuby testified that he had an excellent credit record.
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[52]

Mr. Scuby does not clearly recall his discussions with Mr. Bromley in regard to the VOP

transactions on November 27th; however, he appeared to be aware of the nature of the
transactions and the general intent that the cheques would cross between financial institutions to
ensure each was protected from any risk of financial loss. Mr. Scuby does not recall being told
that neither the VOP nor Mr. Enns had sufficient funds in their accounts to cover the amounts of
their cheques without Mr. Bromley's cheques being deposited. This would have been an
important factor in deciding, as he did, to approve the transactions and process the cheques in

the ordinary course of business.
"c

[53]

Nevertheless, Mr. Scuby testified that it was Mr. Bromley's excellent credit record and his

belief that Mr. Bromley would not allow a bad cheque to be deposited in his accounts that were
the most important considerations for him. It appears that Mr. Scuby allowed the cheques to be
processed without any holds and in doing so effectively extended credit to Mr. Bromley until the
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cheques cleared. Had Mr. Bromley required an extension of his line of credit to $500,000, Mr.

O

Scuby testified that in hindsight he would have been prepared to recommend this be granted. He

't

would also have been prepared to work with Mr. Bromley to find a solution to this problem if it had
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occurred.

[54]

On November 27th Mr. Bromley wrote a cheque on his personal account in favour of

QDDQ for $160,000 and recorded this transaction as a loan. QDDQ, in turn, paid out $180,000 in
dividends to EEI on the same day. Lastly, EEI paid out $60,000 in dividends to each of Serena,
John, and Kathryn Bromley. These dividends were paid into the children's accounts at the CIBC.
Mr. Bromley directed the payment of all these funds and signed all of the cheques involved. Mr.
Scuby was unaware of these transactions.
[55]

On their 1 998 income tax returns each of the Bromley family members claimed their

respective donations to the VOP as tax credits and Revenue Canada initially allowed the
deduction from income based upon the information contained in their tax returns. As a result of a
charities' audit begun by Revenue Canada auditor, George McLean, in early 1999, Revenue

Canada became aware of the nature of the transactions that underlay the Bromley family
donations and upon review determined to disallow the tax credits that had been claimed in 1998
and 1999. Interest and penalties were also imposed on the outstanding taxes owing. The criminal
investigation gave rise to search warrants that were executed at the residences and offices of all
interested parties and, in particular, Mr. Bromley's residence and offices, on October 4, 2000.
C. The HSSF TRANSACTIONS

[56]

The HSSF is a charitable foundation incorporated in February 1996 and registered with

Revenue Canada as a tax exempt charity effective June 1996. The first directors of the HSSF
were Douglas Stelling, his wife, Marsha Stelling, and Deborah Brand. It was Mr. Bromley and his
related companies that arranged for the incorporation of the HSSF and its registration with
Revenue Canada.

[57]

At this time Mr. Stelling was the President and Managing Director of Electra Gold Ltd., a

junior mining and exploration company. Mr. Stelling's company was producing substantial
revenues in 1996 and he approached Mr. Bromley for advice on how to use these revenues to

finance charitable work through the HSSF. It was Mr. Bromley's advice that Mr. Stelling make a
loan to the HSSF to facilitate the purchase of Electra Gold shares and that this loan be secured
by a promissory note. If the stock did well on the market, Mr. Stelling could either sell stock at a
profit to benefit the foundation or forgive the notes.
[58]

Ultimately, 200,000 Electra Gold shares were transferred to the HSSF: 100,000 shares

from a private placement, 50,000 shares directly from Mr. Stelling, and 50,000 shares in trust by

Mr. Stelling. Mr. Stelling loaned the HSSF $250,000 to purchase the shares in the private
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placement. Reflecting the value of the Electra Gold shares as of that date, HSSF's financial

statement for the year ending January 31, 1997 recorded investments valued at $225,000 and
loans in the amount of $231 ,796.
To facilitate the purchase and sale of the Electra Gold shares an account was opened for
[59]
HSSF at Canacord and 50,000 Electra shares were placed into the account. In early 1996 some
of the Electra shares in the Canacord account were sold to raise cash to pay the HSSF expenses
and to make charitable donations.
c

cc

Toward the end of 1996 Mr. Stelling began to have some financial problems due to the
[60]
decline in the price of gold and the corresponding decrease in the value of shares in Electra Gold
Ltd. These financial difficulties spilled over into the HSSF because its assets were almost
exclusively made up of shares in Electra Gold. By February 1997 it was apparent that the HSSF
was not able to meet its obligations and, in particular, had not yet paid a portion of Mr. Bromley's
accounts for legal services.
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Mr. Stellings' personal finances also deteriorated in 1997 and 1998 because he was no
[61]
longer receiving income from Electra Gold. By 1998 the shares were trading at less than a penny.
Mr. Stelling could not pay the mortgage on his residence and desperately needed a source of
funds for this purpose.
In December 1998 Mr. Stelling decided to raise money by selling a portion of his interest
[62]
in a Napa Valley property to his business partner. Because such a sale would give rise to a
capital gain, Mr. Stelling sought advice from Mr. Bromley concerning a sale of Electra Gold
shares to trigger an offsetting loss for income tax purposes. As part of this arrangement, Mr.
Stelling proposed that Mr. Bromley or someone else buy the shares for "next to nothing" so Mr.
Stelling could take a loss based upon his cost of $1 .40 per share. Mr. Bromley agreed to
purchase 100,000 shares of Electra Gold at a deemed value of a penny per share without any
funds changing hands.

Mr. Stelling testified that he and Mr. Bromley also discussed the HSSF in December
[63]
1998. Although his recollection was uncertain, Mr. Stelling testified that they discussed the
existence of losses within the HSSF that could benefit Mr. Bromley or some charities through a
series of transactions and at the same time there would be a consulting arrangement with Mr. and

Mrs. Stelling which, over a year, would provide them with $24,000 to pay their mortgage.
[64]

As a result of the arrangement between Mr. Stelling and Mr. Bromley, a series of

transactions, similar to what had occurred with the VOP, took place on December 30, 1998. BBCI
issued a cheque in favour of the HSSF on its CIBC account in the amount of $133,500. QDDQ
issued a cheque in favour of the HSSF on its CIBC account in the amount of $100,000. Both
these cheques were deposited to the HSSF account with the CIBC on December 30, 1998. The
HSSF issued a cheque on its CIBC account to Mr. Stelling in the amount of $233,500 ostensibly
in repayment of his loan and Mr. Stelling endorsed this cheque in favour of Mr. Bromley. Mr.

Bromley deposited the cheque for $233,500 into his CIBC account on December 30th.
[65]

Again, on December 30, 1998, Mr. Bromley issued cheques from his CIBC account in

favour of QDDQ in the amount of $50,000 and to BBCI in the amount of $125,000. Both these
cheques were deposited in the CIBC accounts of the respective companies and were designated
as loans from Mr. Bromley.

All of these transactions were properly recorded in the bank statements of each of the
[66]
CIBC accounts. All of the cheques were processed by the bank in the ordinary course of business
and on the same day. Without the offsetting cheques the HSSF bank account did not have
sufficient cash to cover the cheque issued in favour of Mr. Stelling. The combined bank accounts
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of Mr. Bromley, QDDQ, and BBCI did, however, have sufficient funds or credit in place to cover
the cheques drawn on each of these accounts.

[67]
Mr. Scuby was not aware that the HSSF account lacked sufficient cash to cover its
cheque to Mr. Stelling and he was not aware that Mr. Bromley would be covering QDDQ and
BBCI's donations to the HSSF with monies from his personal account. On the other hand, Mr.
Scuby cannot recall whether he actually discussed these issues with Mr. Bromley. Similar to the
VOP transactions, Mr. Scuby would have wanted this information at the time of the transactions;
however, he would also have been satisfied with the transactions based upon his knowledge and
experience with Mr. Bromley as a bank client.
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[68]
All of the above transactions were also properly recorded in the financial records of
QDDQ and BBCI. The donations made by QDDQ and BBCI to HSSF were to be followed by
receipts signed by Mr. and Mrs. Stelling on behalf of the foundation. These receipts were
prepared by Mr. Bromley's office and forwarded to Mr. Stelling for signature on January 12, 1999.
These receipts were ultimately signed by Mr. and Mrs. Stelling.
[69]

QDDQ and BBCI recorded their respective donations to HSSF on their financial

statements at year end and claimed the donations on their income tax returns. There is no
evidence that deeds of gift were prepared in regard to these donations.

[70]

By letter dated January 12, 1999 Ms. Lushington, an employee and director of BBCi,

forwarded letter agreements to Mr. and Mrs. Stelling. These agreements recorded their obligation
to provide consulting services to BBCI for the period December 1 , 1 998 to December 31,1 999,

the payment for services at $1000 per month for each of Mr. and Mrs. Stelling, and the
requirement for invoices to be sent each month. The Stellings signed the letter agreements and
testified that they were ready, able and willing to provide consulting services as agreed.

[71]
Each month between December 1, 1998 and June 30, 1999 BBCI issued a cheque for
$1000 to Mr. and Mrs. Stelling which corresponded to the invoices delivered by the Stellings. In
return, a receipt was issued in regard to the payments. Each month between July 30, 1999 and
December 31, 1999, QDDQ issued a cheque for $1000 to Mr. and Mrs. Stelling which
corresponded to the invoices delivered by the Stellings. In return, a receipt was issued in respect
of the payments.

[72]
Mr. and Mrs. Stalling reported the monies received from BBCI and QDDQ as income on
their 1998 and 1999 income tax returns. QDDQ and BBCI reported the monies paid to the

Stellings as a business expense on their 1999 income tax returns; however, the $12,000 and
$14,000 respectively was not separately itemized. Instead, these amounts were included with
other labour and consulting expenses. All the payments were separately recorded on the
companies' financial records.

[73]
An appreciation of what occurred between Mr. Bromley and the Stellings depends in
large part on their viva voce testimony. I found Mr. Stel ling's evidence surrounding the series of

transactions involving the HSSF on December 30th and the consulting agreement with BBCI
troublesome in several respects. On numerous occasions during his testimony Mr. Stelling said
that he did not understand Mr. Bromley's proposal with regard to the HSSF. He described the
arrangement as transferring his loan or the debt position of HSSF to Mr. Bromley, to some other
person, or to another charitable organization. He also described the arrangement as essentially a

sale of HSSF to Mr. Bromley for $26,000, the value of the consulting agreement.
[74]
I found this general lack of understanding to be entirely inconsistent with the level of
sophistication Mr. Stelling showed when testifying about his loan arrangement with the HSSF
which involved a complicated series of share transfers and agreements. Further, his na’ive
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understanding of the arrangement was difficult to accept as credible in view of his level of
sophistication generally as exhibited by his knowledge of taxation issues related to capital gains
and losses and his knowledge of and experience with the running of a publicly traded company.

Mr. Stelling's evidence concerning the consulting agreement was also inconsistent. Mr.
[75]
Stelling testified in direct that he was cognizant of an obligation to provide consulting services to
Mr. Bromley, yet no specific services were discussed at the time the agreement was entered into.
He and Mrs. Stelling were ready, willing, and able to provide services at Mr. Bromley's request,
but never received one. In cross examination, however, Mr. Stelling testified that he
recommended Mr. Bromley to wealthy individuals who might be considering charitable donations
and require tax advice. By recommending Mr. Bromley in these circumstances, Mr. Stelling said
he was honouring his consulting agreement.
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After refreshing his memory from notes made for his accountant, Mr. Stelling testified that
the monies paid to them each month were in connection with the sale of HSSF to Mr. Bromley.
This was entirely inconsistent with the fact that Mr. Bromley did not take control of any assets
owned by the HSSF, there was no change in the directors of the foundation, and Mr. Stelling
continued to maintain control of its finances. In particular, Mr. Stelling continued to receive the
bank statements for the foundation and signed its income tax returns. Further, this evidence was
inconsistent with Mr. Stelling's testimony that Mr. Bromley neither offered to buy the HSSF nor
asked Mr. Stelling to sell the HSSF to anyone. Lastly, this evidence is inconsistent with Mr.
[76]

Stelling's evidence that it was his understanding that it was the tax credit which would benefit Mr.
Bromley rather than any transfer of the loans Mr. Stelling had made to the HSSF.
Finally, Mr. Stelling's recollection of the events surrounding the transactions involving the
HSSF in December 1998 was particularly vague. Much of his evidence was couched in language
such as "I think so, or I have a vague recollection". Further, Mr. Stelling's demeanour on the
witness stand led me to conclude that his memory was somewhat selective. Mr. Stelling's
recollection was obviously uncertain in connection with matters over which he had control; such
as, the HSSF records, tax returns, and charitable donations. On the other hand, his recollection of
the events improved substantially when examined in regard to matters he believed to be within
Mr. Bromley's expertise and control. On these matters Mr. Stelling was quite clear that he was
guided by Mr. Bromley's directions and assumed no responsibility for what occurred.
[77]

For these reasons I find it is unsafe to rely upon Mr. Stelling's evidence; it was both
[78]
unreliable and incredible.
Mrs. Stelling's evidence is also unreliable as it is apparent that her understanding of the
[79]
events surrounding the HSSF came from Mr. Stelling. She also had only a vague recollection of
the events themselves.

Ms. Lushington testified that she recalls the Stellings attending at Mr. Bromley's offices in
[80]
connection with the registration of HSSF. She also recalled assisting Mr. Stelling with the
preparation of the tax returns for the HSSF. She was unaware of any services they may have
provided to Mr. Bromley, BBCI, or QDDQ.

Ms. Lushington signed the QDDQ cheque for $100,000 issued on December 30, 1998
[81]
and recalled discussing it with Mr. Bromley at the time. Apart from knowing that the $1 00,000 was
intended as a charitable donation to the HSSF, Ms. Lushington was unaware of the other

transactions that occurred on December 30th in connection with this matter.
ARGUMENT
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Both the Crown and the defendants filed thorough written arguments addressing the
[82]
relevant issues of law as well as the evidence before the Court. I have reviewed all of the
arguments and will only summarize the main points in their respective arguments in this
judgment.

A. For the Defendants

The defendants argue that as regards all 23 counts in the Information the Crown has
[83]
failed to prove the taxability threshold beyond a reasonable doubt; that is, the Crown has failed to
prove taxes were owed by the defendants either because the transactions were shams based on
a cheque kiting scheme or because they were not gifts qualifying as charitable donations.
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On the issue of sham, the defendants argue the definitions relied upon by the CCRA, as
well as Regina v. DaSilva (2002) A. J. No. 667 and Regina v. Bookman [1985] O.J. No. 923
preclude a conclusion of cheque kiting because there is no evidence of a deceitful or fraudulent
[84]

procurement of credit from the banks to knowingly achieve an intended deprivation. In this case
the banks were aware of the circumstances and willing to process the cheques in the ordinary
course of business.

In regard to the VOP transactions, the defendants say there was no underlying risk for
[85]
the banks because the VOP was creditworthy having assets and the ability to arrange credit to

cover the $500,000 cheque to Mr. Enns. Mr. Scuby was also prepared to process the cheques on
the basis of Mr. Bromley's credit worthiness and he acknowledged that he knowingly granted
credit to Mr. Bromley until the cheques had cleared.

In regard to the HSSF transactions, QDDQ had sufficient credit facilities in place to cover
[86]
the donation cheque and a combination of credit facilities and cash available to the Bromley
group of accounts provided sufficient credit to cover the BBCI donation.
The defendants also argue with respect to both the VOP and the HSSF transactions that
[87]
the court cannot simply look to the circular nature of the cheques to conclude the arrangement
was a sham for income tax purposes. Because the Supreme Court of Canada has rejected the
step-transaction doctrine, the business purpose test, and the substance over form doctrine when
analyzing sham transactions under the Income Tax Act, it is not the end result of the
transactions, but each step that must be examined to evaluate its cumulative effect. See, Stubart
Investments Ltd. v. The Queen, 84 D.T.C. 6305 (SCC), Continental Bank of Canada v. The
Queen, (1995) 1CTC 2135 (SCC), Produits LDG Products Inc. v. Canada 73 DTC 5222,

Global Communications Ltd. v. The Queen 99 DTC 5377, and Friedberg v. Canada [1992] 1
CTC 1 (Fed. Ct. of Appeal).
Based upon the proper analysis, the defendants say that neither the VOP nor the HSSF
[88]
transactions may be characterized as shams. Notwithstanding they were solely designed to take
advantage of a tax credit, the arrangements created legal relationships among the parties that
were identical to the legal relationships reflected in the pertinent documents. The CCRA was not
deceived and there was no cloak to lead the Minister away from the true state of affairs.
Turning to the issue of charitable donation, the defendants argue the Crown's case,
based upon dictionary definitions of gift and Interpretation Bulletin IT-1 10R3, is unfounded
because neither has the force of law. Further, the defendants maintain that the law of charitable

[89]

donations is developing and uncertain and there is no definition of gift in the Income Tax Act.
The defendants say further that receipt of a benefit does not necessarily vitiate a gift nor
[90]
do conditions attached to a gift: McBurney v. The Queen 85 DTC 5433. Against the Crown's
submission that in no case where a donor receives over 100% of his donation in return can it
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constitute a gift, the defendants say the law of charitable donations is developing in that direction
as it is proposed that gifting arrangements will be included as registered tax shelters where the

donor may receive in tax credits more than the costs put up over a four year period.

[91]

The defendants say it is also an important distinction that the benefit flowing to Mr.

Bromley was not from the donee but from a third party.

[92]

The defendants also argue the definitions of gift relied upon by the Crown are

inconsistent with the ruling in Jabs Construction v. The Queen 1999 DTC 729 (TCC) and the
clarifying amendments to the Income Tax A ct introduced by the Minister of Finance in December

2002. In Jabs Construction the donor received $8 million in consideration directly from the
donee yet the donation was upheld by the Tax Court of Canada. The clarifying amendments allow
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a taxpayer to make a bona fide gift even when he receives in return an advantage or benefit. The

CL

Minister's decision to clarify the law in regard to charitable donations underscores its ambiguity

co

and the inability of the Crown to prove the taxability element of the offence beyond a reasonable

CM

Addressing the mens rea of the offences charged the defendants say the Crown must

prove beyond a reasonable doubt a specific intention to evade tax that the accused knows or

believes is payable (Section 239(1) (d)) or a planned or a deliberate concealment or deception
(Section 239(1) (a)): Regina v. Simons (1977) 77 DTC 5232 (BC Prov. Ct.).
[94]

Given the uncertainty in the law in regard to charitable donations, the defendants may

have been wrong in their assessment of the gifts to the VOP and the HSSF; however, there is no

evidence they possessed the requisite mens rea. Further, the defendants say that when each
step in the series of transactions is looked upon independently, and with the interpretative
principles outlined above in mind, there was no specific intent to conceal or deceive Revenue
Canada.

[95]

In regard to the VOP transaction, the fact Mr. Bromley outlined to Mr. Enns the possibility

that Revenue Canada may reject the gift as a charitable donation and set out in the deeds of gift
a mechanism for unwinding the transactions belies a culpable intent. Moreover, Mr. Bromley was
only one of the participants in the plan to increase the funding available to the VOP and, but for
the search warrants executed by Revenue Canada, his plan was to return to the VOP the tax
credits obtained from the original donation.

[96]

The defendants also maintain the Bromley corporate structure does not support an

inference that Mr. Bromley intended to camouflage the true nature of the transactions from
Revenue Canada. This structure was in place long before the VOP and the HSSF transactions
and was designed to minimize taxes. There was nothing unlawful about the corporate structure at
the time and nothing unlawful about Mr. Bromley's use of his companies to share the tax credits
available for the donations.

[97]

In regard to the HSSF transactions, the defendants argue the same motives must be

inferred as underlay the VOP transactions notwithstanding there were fewer formal arrangements

between the participants. The defendants say the Stellings' lack of understanding about the
transaction cannot be used to infer mens rea on the part of Mr. Bromley, although he concedes

the Stellings should have been advised to seek independent legal advice. In regard to the
consulting fees paid to the Stellings, the defendants maintain the fact they were ready and willing
to provide services and Mr. Stelling in fact endorsed Mr. Bromley to his wealthy friends at least

raises a reasonable doubt on the issue of mens rea.
[98]

o
o

doubt.

[93]

Q

Finally, the defendants argue the lack of mens rea may be inferred from their cooperation

with Revenue Canada, their consistent explanations for the transactions, the fact that accurate
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and complete records of all the transactions were kept, the complete disclosure of income and
deductions claimed on the Bromley income tax returns, and the lack of any attempt to blame
others.

B. For the Crown

The Crown argues that if the Court is satisfied beyond a reasonable doubt that the
[99]
impugned transactions in connection with the VOP and the HSSF were shams or failed to
constitute valid charitable gifts, the actus reus of the offences under Sections 239(1 ) (a) and (d)
are established and only the mens rea remains to be considered.
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The Crown asks the Court to find the transactions were shams because there were never
[1 00]
sufficient monies in the bank accounts to fund the transactions even if available credit is
considered. Further, the defendants did not apply for additional credit and Mr. Scuby had no
discretionary authority to grant credit informally. In addition, the primary reason for Mr. Scuby's
decision to honour the cheques without any holdback was his misapprehension that the Enns'
and the Stelling cheques were supported by sufficient funds in the respective accounts. It is also
apparent that Mr. Scuby was not aware of the other transactions instituted by Mr. Bromley in
connection with these transactions.
The Crown argues that only Mr. Bromley was in a position to give advice to Mr. Enns and
[101]
the Stellings and that he was not a high income individual who could meet Mr. Enns' criteria.
Further, the Crown points to the fact that the Bromley children's accounts were opened to
facilitate the transactions and that Mr. Bromley controlled the money that went in and out of EEI in
the name of the children as evidence of the sham. The Crown also points to Ms. Enns' and Mr.
Unger's understanding that the money received from Mr. Enns had to be returned to the VOP as
evidence that the transaction with Mr. Bromley was never intended to be a gift.
The Crown also points to the fact that no one but Mr. Bromley knew the intent behind the
[102]
transactions. Neither the Bromley children nor the Stellings were aware of what they were doing.
The sham nature of the transaction with HSSF is further evidenced by the consulting agreements
with the Stellings. The monies were paid without any services being provided and without
discussing what services might be required. The Crown says the Court can only conclude the
$26,000 was the quid pro quo for transferring the donation tax credits to Mr. Bromley.
Alternatively, the Crown says the Stelling consulting agreement was a sham and thus, standing
alone, constitutes a violation of Section 239(1 ) (a) and (d) of the Act.
The Crown maintains the VOP transaction could not have occurred as set out in the
September 1 1 letter to Mr. Enns because Mr. Bromley did not have the funds available or the
credit facility to make the donation. Without the donation, the VOP could not repay Mr. Enns' loan
[103]

and without the loan repayment Mr. Enns could not gift money to Mr. Bromley. As Ms. Barclay
testified, "It was a paper transaction with no real money changing hands."
The Crown argues the authorities cited by the defendants are distinguishable on the
[104]
facts. In no case where the Court found against the existence of a sham transaction was it
impossible to discern which transaction occurred first. In no case does the Court find that where
no money changes hands there is still a genuine transaction. In no case was there a lack of a tax
reason for the transactions as in this case where there was no reason to insert EEI and QDDQ
into the transaction other than to put monies back into Mr. Bromley's hands and to camouflage
the true nature of the transactions from Revenue Canada. Finally, the Crown says the
complicated nature of the audit necessary to uncover what occurred belies the favourable
inferences drawn from keeping meticulous records of the transactions. In this case it was in Mr.
Bromley's interest to keep careful records in order to avoid detection.
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[105]
The Crown argues that notwithstanding the existence of some uncertainty in regard to
charitable donations, by any standard there must always be an intention to give a benefit that in
some fashion impoverishes the donor. There is no case where, as here, the taxpayer receives
100% of his donation back and more and still qualifies as a charitable donation. What Mr.
Bromley has done is create the impression of a donation that would not exist but for an
agreement from the donee that he will receive 100% of it back. See, Global Communications at
p. 5386.

[106]
The Crown argues mens rea can be inferred from the fact that Mr. Bromley kept all the
participants in the dark about the true nature of the transaction. Further, he deceived Mr. Scuby
about the validity of Mr. Enns' cheque and deceived Mr. Enns about his net worth. Mr. Bromley
also deceived Mr. Enns into believing that he was enriching the VOP when he was only reducing
his tax liability and that of his companies. The Crown maintains Mr. Bromley also deceived the
Stellings about the nature of the proposed transactions and failed to properly inform them of the
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[107]
The Crown argues that further evidence in support of the requisite mens rea is found in
Mr. Bromley's plan to zero out his income with charitable donations, the complicated route the
charitable deductions took through Mr. Bromley's companies, the fact of his expertise in this area
of the law would make the illegality of the transactions obvious, and the timing of the transactions
maximized the tax credits at the earliest opportunity.

[1 08]

In support of its submissions the Crown relies upon a number of authorities including

Regina v. Coffen [1998] O. J. No. 109 (Ont. C.A.), Adams v. Canada [1995] T.C.J. No. 206,
Canada v. Cox Estate [1971] S.C.R. 817, Canada v. Burns [1988] F.C.J. No. 31, Paradis v.

Canada [1996] T.C.J. No. 1638, Plante v. Canada [1999] T.C. J. No. 51, Canada v. Franklin
[2002] F.C.J. No. 153, Regina v. de Wolf (1982) 67 C.C.C. (2d) 43(B.C.C.A.), Regina v.
Harding (2001) 160 C.C.C. (3d) 225 (Ont. C.A.), MacEachern v. Canada [1995] T.C.J. No. 1751
(T.C.C.), Younes v. Canada [2001] T.C.J. No. 727 (T.C.C.), and Regina v. Noble [1997] 1
S.C.R. 874.

DECISION

[109]

It is my intention to set out the law with regard to the issue of taxability and mens rea

under Section 239(1 ) (a) and (d) of the Income Tax act. I will then apply the principles of law to
the facts before the Court. I will deal separately with the VOP transactions, the HSSF
transactions, and the consulting payments made to Mr. and Mrs. Stelling.

[110]
Addressing first the issue of taxability, is apparent that this is an element of the offences
charged and, accordingly, must be proven by the Crown beyond a reasonable doubt. The Court
must ask whether the Crown has proved beyond a reasonable doubt that the income sought to be
taxed is properly subject to tax according to tax law and that each deduction sought to be
disallowed is properly disallowed in accordance with tax law.

[111]

Because of the need for certainty in the criminal law jurisdiction, the Courts have held the

Crown to an exacting standard of proof in regard to the matter of taxability. While civil law
jurisprudence is often the only resource available to support or refute taxability, it is not the task of
the criminal court to determine civil liability or to resolve ambiguities in tax jurisprudence or
legislation. As clearly articulated by Bergeron J. in The Queen v. Redpath Industries Ltd. et al
84 D.T.C. 6349 (Que. Sup. Ct.) at p. 6351 and 6357:
A criminal court is not the forum to determine income taxability
and to make determinations as to rights to tax assessment or

absence of rights of assessment involved. In a tax evasion
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charge, it must appear prima fac/e from the evidence that the
taxability is clear cut, obvious, indisputable, unquestionable from
the lack of reporting, before entering the examination of the other
facts of the charge. ...

If such a basis is not present and there exists an obligation to
enter into the examination of the merit of a possible assessment
in respect of declared income in order to weigh whether a
taxpayer is susceptible to taxation or not, may or may not take
advantage of claimed exemptions, a criminal court usurps its
function and appropriates itself a jurisdiction it does not possess.
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In statutory criminal matters, there must exist a provision on
which a criminal information rests, by way of prohibition or by
mandatory stipulation, as to what one is required by law, to do or
not to do, failing which an infringement is committed, quite apart
from the element of intent.

Even where a disposition exists, but is unclear, it is to be
interpreted in favour of the taxpayer. Whereas, in a civil aspect of
a debated claim [sic] may shift the burden of proof to the
taxpayer, in criminal matters the burden of proof lies with the
prosecution to make its case beyond a reasonable doubt.
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It is fundament that the criminal law operate on a foundation of certainty. If there is an
[1 1 2]
arguable issue in regard to the question of taxability, there can be no finding of criminal
responsibility. As Sheppard J. noted in The Queen v. Fogazzi et al, [1992] 2 C.T.C. 321 (Ont. Ct.
of Justice), 'It would be well worth recalling the words of Audette, J. in The Royal Trust Company,
"Before a condemnation to pay tax is made, a clear and unambiguous enactment must first be
found."'

The Crown's case for taxability is twofold: (1) that the transactions were shams; and, (2)
[113]
that the resulting donations fail to qualify for charitable tax credits because they do not come
within the definition of gift.
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Addressing the law in regard to charitable donations under the Income Tax Act, it is
[1 14]
apparent that the legislation contains no definition of gift. The Crown relies upon Interpretation
Bulletin IT-110R3 which defines gift for the purpose of the relevant provisions of the Act as
follows:

A gift, ... is a voluntary transfer of property without valuable
consideration. Generally a gift is made if all three conditions
listed below are satisfied.
c

cd

(a) some property - usually cash - is transferred by a donor to a
registered charity;
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(b) the transfer is voluntary; and
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(c) the transfer is made without expectation of return. No benefit
of any kind may be provided to the donor or to anyone
designated by the donor, except where the benefit is of nominal
value.

In addition to IT-110R3, the Crown relies upon dictionary definitions of "gift" which
[115]
suggest similar meanings. These definitions, as well as IT-110R3, admittedly do not have the
force of law. Moreover, it is apparent that a definition of gift that includes the notion of a voluntary
transfer without conditions or expectation of return has not been consistently applied by the
Courts in taxation cases.

In The Queen v. McBurney, Stone J. cited with approval a passage from Leary v.
[116]
Federal Commissioner of Taxation (1980) 32 A.L.R. 221 (Federal Court of Australia) which
indicates that in some circumstances neither a contractual obligation to make a gift nor a benefit
in return makes the gift invalid for income tax purposes:
... the mere fact that a person has made a contractually binding
promise to make a gift may not, however, necessarily deprive it
of its character as such when it is made ... Ordinarily, a gift will
be without valuable return: again, the mere fact a donor receives,
either from a stranger or the donee, a valuable return which he
may or may not welcome may not prove conclusively that there
was no gift ...

In The Queen v. Jabs Construction Ltd. the donor structured a series of transactions
[117]
connected to a donation of real property to a private charitable foundation for the sole purpose of
securing tax advantages in the sale of the property. The Tax Court of Canada upheld the gift as a
charitable donation notwithstanding the effect of the donation was to cause a substantial
monetary benefit to be returned to the donor by the foundation.

It is also apparent from the evidence of Mr. Cooke, an investigator for Revenue Canada,
[1 1 8]
and the recent proposed amendments to the law surrounding charitable donations that the law is
still in flux and indeed requires clarification. This is particularly the case in regard to the
circumstances in which consideration flowing from the donee back to the donor will not invalidate
a gift for income tax purposes. Clause 51 of the Draft Legislation and Explanatory Notes dated
December 20, 2002 state that the proposed amendments will:
... clarify the circumstances under which a transfer of property
will be considered a gift notwithstanding that the donor may be
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entitled to receive an advantage or benefit in respect of the
property.

The Crown maintains that notwithstanding any ambiguity in the definition of gift for
[119]
income tax purposes, in no case would the Court uphold a gift where more than 1 00% of the
money allegedly donated was returned to the donee in the form of tax credits. The Crown argues
the law is clear at this end of the scale. Against this submission, however, the Court has the
argument of defence counsel that the proposed amendments to the Income Tax Act will include
gifting arrangements within the concept of registered tax shelters which, in turn, contemplate a
return to the donor of more than 1 00% of the initial investment in terms of tax credits over a
period of years.
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Given this paradox, the Crown's argument still effectively demands that the court, while
[120]
exercising a criminal jurisdiction, draw a line between aggressive tax planning and tax evasion in
an area of tax law that is undisputedly ambiguous. In doing so the Crown is asking the court to
exercise a jurisdiction it does not possess. As Mr. Justice Bergeron said in Redpath Industries
Ltd., the evidence of taxability must be "clear-cut, obvious, indisputable, and unquestionable" to
establish criminal responsibility.

Having regard to the ambiguity in the law surrounding charitable donations under the
Income Tax Act, I find the Crown has not proven beyond a reasonable doubt that taxes were
owed because the gifts to the VOP and the HSSF did not qualify as charitable donations. There is
a live issue in the civil tax jurisdiction as to whether and to what extent a donor may reap a benefit

[121]

from the donee in consideration for a donation and still qualify for a tax credit.
Turning now to the Crown's argument that the transactions were mere shams, or
[122]
essentially fictitious transactions, the Court must be guided by the special context of the Income
Tax Act in defining what constitutes a sham. First, the classic definition of sham transaction is
found in Stubart Investments v. Canada at p. 6308:
A sham transaction: this expression comes to us from decisions
in the United Kingdom, and it has been generally taken to mean
(but not without ambiguity) a transaction conducted with an
element of deceit so as to create an illusion calculated to lead
the tax collector away from the taxpayer or the true nature of the
transaction; or simple deception whereby the taxpayer creates a
fapade of reality quite different from the disguised reality.

From another perspective, the often relied upon definition from Snook v. London and
[123]
West Riding Investments Ltd. [1967] 1 All ER 518 at p. 528 equates sham with the act of
creating an appearance of legal rights that do not exist:
... acts done or documents executed by the parties to the "sham"
which are intended by them to give third parties or the court the
appearance of creating between the parties legal rights and
obligations different from the actual legal rights and obligations (if
any) which the parties intend to create.

There are also certain principles of taxation law that inform the Court's interpretation of
[124]
acts that might otherwise appear to have the character of a sham transaction. First, a transaction
is not invalid for income tax purposes where it lacks any business purpose and the sole motive
behind the transaction is to secure a tax benefit: McEwen Brothers v. The Queen 99 DTC 5326
at p. 5330.
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Second, every person is entitled to arrange their affairs so as to minimize the payment of
adverse inference can be drawn from the intention to do so: Stubart Investments
no
tax and
Ltd. v. Canada per Madam Justice Wilson. Third, in applying tax law the Court cannot have
regard to substance and ignore the form of the transaction. As Linden J.A. said in The Queen v.
[125]

Friedberg at pp. 2-3:

In tax law, form matters. A mere subjective intention, here as
elsewhere in the tax field, is not by itself sufficient to alter the
characterization of a transaction for tax purposes. If a taxpayer
arranges his affairs in certain formal ways, enormous tax
advantages can be obtained, even though the main reason for
these arrangements may be to save tax ... If a taxpayer fails to
take the correct formal steps, however, tax may have to be paid.
If this were not so, Revenue Canada and the courts would be
engaged in endless exercises to determine the true intentions
behind certain transactions. Taxpayers and the Crown would
seek to restructure dealings after the fact so as to take
advantage of the tax law or to make taxpayers pay tax that they
might otherwise not have to pay. While evidence of intention may
be used by the Courts on occasion to clarify dealings, it is rarely
determinative. In sum, evidence of subjective intention cannot be
used to "correct" documents which clearly point in a particular
direction.

Lastly, a taxpayer is entitled to be free of tax unless specifically caught by the provisions
[126]
of the taxing statute and in this regard any ambiguity is resolved in favour of the taxpayer: Regina
v. Fogazzi per Sheppard J. at para. 41
What can be said about the transactions forming the basis of the VOP and the HSSF
[127]
donations? From one perspective, the arrangements underlying Mr. Bromley's claim that he
made charitable donations to the VOP and the HSSF appear to be simply artifice. He created an
artificial paper record through a series of bank transactions and recordings to make it seem that
his funds had actually transferred from his account to those of the foundations when in reality no
money changed hands.

The manner in which he took maximum advantage of the resulting tax credits by
[128]
channelling income through his various companies and into the hands of family members lends
support to the Crown's position that Mr. Bromley created a fagade of reality in regard to the
alleged donations in order to deceive Revenue Canada. Mr. Bromley's expertise in tax law and, in
particular, charitable donations, provided him with the ability to create this elaborate scheme and
allowed him to convince the unsophisticated and trusting Mr. Stalling, Mr. Scuby, and Mr. Enns
into cooperating with him. Neither Ms. Enns nor Mr. Unger were under any illusion that the
monies received from Mr. Enns was theirs to dispose of as they wished.
From another perspective, however, the transactions underlying Mr. Bromley's donations
[129]
were not mere subterfuge. In regard to the VOP transactions, deeds of gifts recording the
donations to the foundation obligated the donors even if the Bromley bank accounts had
insufficient cash and credit to cover the total amount of the donations and, as a result, the
cheques could not be cashed. In addition, the VOP benefited from the transactions because they
facilitated a reduction in its debt position without a corresponding reduction in its asset holdings.
Moreover, had the plan come to fruition prior to the investigation by Revenue Canada, the VOP
would have received additional funds from the tax credits realized by Mr. Bromley in subsequent
years.
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[130]
The evidence also establishes that Mr. Enns was anything but trusting and
unsophisticated. It is apparent that Mr. Enns carefully watched over the finances of the VOP and
independently initiated discussions with the Board of Directors concerning ways in which to
increase funding available to the foundation. Further, it is apparent that he clearly understood the
risks associated with the plan and agreed to assume those risks. Mr. Enns negotiated the terms
of the arrangement with Mr. Bromley and appears to have dictated the timing of the transactions.
Moreover, without any evident input from Mr. Bromley, Mr. Enns secured the participation of Mr.

Unger and his own daughter in the same plan. Lastly, Mr. Enns was under no illusion with respect
to the binding nature of his arrangement with Mr. Bromley. Both he and Mr. Bromley signed the
letter of November 27, 1998 evidencing an agreement on the terms and Mr. Enns' notes referred
to this arrangement as a contract.

[131]

It was also the evidence of both Mr. Scuby and Ms. Barclay that the VOP transactions

were processed in the ordinary course of business and neither Ms. Barclay nor Mr. Scuby
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believed their financial institutions had been at risk during the transactions. Further, Mr. Scuby
testified that he in effect extended credit to Mr. Bromley until all the associated cheques had been
cleared by the banks suggesting a transfer of funds actually occurred rather than merely a paper
transaction as suggested by Ms. Barclay.
[132]

While Mr. Scuby would have preferred to have known that Mr. Enns did not have cash or

credit in place to cover his cheque for $500,000, it is apparent that he would have found a way to
facilitate the transaction based on his confidence in Mr. Bromley's net worth and the security held
by the bank. It is also important to consider that Mr. Enns had the means to obtain the funds if
necessary in view of the outstanding promissory notes he held as security for his loans to the
VOP and the fact that the VOP had assets worth almost $1 million at this time. In my view, there
is no evidence that Mr. Bromley committed a fraudulent act in connection with the bank
transactions knowingly to achieve a deprivation. Thus there can be no cheque kiting as that term
is generally used in criminal law: See, Regina v. DaSilva at p. 11.
[1 33]

While the complicated series of transactions that led to the division of the donation tax

credit among the Bromley family members may give rise to an inference of deception, it is equally
apparent that at the time Mr. Bromley did not violate any tax laws and was entitled to disperse the
donations in this manner to minimize the amount of tax payable. Further, the lack of any business
purpose underlying the transactions is irrelevant if their form or structure resulted in tax
advantages that were lawfully available to Mr. Bromley, the members of his family, and his related
companies.

[1 34]

Turning to the HSSF donations, it is apparent that the same purpose underlay the series

of transactions orchestrated by Mr. Bromley through BBCI and QDDQ as was the case with the
VOP. The intention was to transfer the tax credit resulting from Mr. Stelling's loans to the
foundation to Mr. Bromley who had sufficient income to take advantage of the tax credit that
would result from a donation to the HSSF. The only inference that can be drawn from Mr.
Stelling's evidence on this point is that he either was mistaken in his understanding of the
arrangement or he has no reliable recollection of it. Further, contrary to Mr. Stelling's evidence
that he sold the foundation to Mr. Bromley, the HSSF continued to exist after the transactions and

its records continued to reflect Mr. and Mrs. Stelling as directors. The financial records of the
HSSF also accurately reflected the repayment of the loans to Mr. Stelling, thereby evidencing the
legal relationship intended by the parties to the transactions.
[135]

The fact that the combined credit facilities and cash on hand of the Bromley accounts at

the CIBC were sufficient to cover the donations totalling $233,500 meant that the cheques would
have been honoured by the bank regardless of whether the HSSF cheque endorsed over to Mr.
Bromley had sufficient funds in the account upon which it was drawn. Further, in all other
respects the transactions were processed by the bank in the ordinary course of business. Thus
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the transactions cannot be regarded as a series of kited cheques. See, Produits LDG Products
Inc. v. Canada at p. 5228.
Absent evidence of cheque kiting, the Court may view the HSSF transactions as separate
and distinct: (1) QDDQ and BBCl make a donation to the foundation; (2) the foundation repays a
loan to Mr. Stelling; and (3) Mr. Stelling endorses the payment back to Mr. Bromley. Because the
donations claimed were actually made and receipts issued by the HSSF, the tax credit was
[136]

available to Mr. Bromley. This was the result in Beaulieu v. The Queen where the Tax Court of
Canada upheld a charitable donation in which the donor was never out of pocket for the donation
because he simply endorsed over to the charity a cheque that the charity had given to him in
reimbursement for expenses incurred during volunteer services. The Court regarded the
transactions as distinct even though the charity was in reality receiving back its own funds.
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Lastly, the fact that Mr. Bromley used his companies to make the donation and thus
[137]
minimize the tax payable does not render his actions improper. A taxpayer is entitled to organize
his affairs so as to minimize the tax owing on his income. There is nothing sinister in taking
advantage of a tax benefit allowed by law.
If the Court collapses the VOP and HSSF transactions into a single event, there is no
[138]
doubt that the substance of the arrangement was to allow someone with income to take the
benefit of charitable tax credits that could not be used by the original donor. The entire structure
of the transaction was designed to enable this to occur within the confines of the applicable tax
law relating to charitable donations. But does this make the arrangement a sham? I must
conclude there is a reasonable doubt for two reasons.

First, the legal relationship between Mr. Bromley, the VOP, and Mr. Enns was binding
[139]
and was accurately described in the letters of September and November 1998. Further, this
arrangement was not a cloak to disguise another type of legal relationship. While not documented
in writing, Mr. Bromley made donations to the HSSF through his companies and there is no
evidence that this was not pursuant to a legally binding arrangement.
Second, the documents supporting these transactions were genuine and transferred
[140]
property from one party to another. The structure of the legal relationships thereby created cannot
be ignored in favour of their ultimate purpose. See, Continental Bank of Canada v. The Queen,
at p. 2158.

It is apparent from my analysis of the VOP and HSSF transactions that there are two
[141]
distinct ways of viewing their true nature. In the criminal jurisdiction, each perspective does not
have to be equally probable. All that is necessary is that the accused raise a reasonable doubt. I
find that based on all of the evidence outlined above, in the context of the applicable tax
jurisprudence, the Crown has failed to prove beyond a reasonable doubt that the transactions
were shams.

Turning to the issue of mens rea, the case authorities have consistently articulated a
[142]
requirement to prove a specific intent in prosecutions under Section 239(1) (a) and (d) of the
Income Tax Act. In Regina v. Simmons, 84 DTC 6171 Trahey, P.C.J. described the mens rea
required for the offence of tax evasion as follows:
It is a specific intent done for the purpose of evading the
payment of taxes that the defendant knows or believes to be
payable; an intent to defraud the revenue, it includes wilful
blindness; that is, the person recklessly shuts his eyes or refrains
from inquiry.
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Following Regina v. Paveley (1975), 30 C.C.C. (2d) 483 (Sask. C.A.), the B.C.C.A. in
[143]
Regina v. de Wolfe concluded that the mens rea for an offence under Section 239(1 ) (d) of the
Act is proven where there is, "a deliberate purpose in the non-payment and an ulterior motive in
the non-payment which, together, would establish the wilful evasion of payment." per Craig J. at
p. 5.

Similarly, an accused cannot be convicted of an offence under Section 239(1) (a) of the
[144]
Act unless the Crown proves a false or deceptive statement done deliberately and deceitfully with
the specific intent to evade the payment of tax. As articulated in Rex v. Frank, (1945) 3 D.L.R.
516 (P.E.L S. C.) "... a false statement is not merely an inaccurate statement, but one made
fraudulently, with mens rea or the intent to deceive." (at p. 517). In Regina v. Simons, Judge
Shupe described the requisite mens rea as follows at p. 5237:
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... the exact nature of that mens rea is a planned, intended, or
deliberate concealment or deception. Carelessness or
recklessness in completing the Income Tax Return would be

insufficient. However, an inference of planned, intended or wilful
concealment may be made from the existence of a series of
omissions by the taxpayer even though each omission in itself
may be properly regarded as mere negligence ...
In regard to the VOP transactions, I am not satisfied beyond a reasonable doubt that the
[145]
defendants acted with the requisite mens rea for an offence under either Section 239(1) (a) or (d)
of the Act for a number of reasons. First, my conclusion that there exists a reasonable doubt in
regard to whether the transactions were a sham is sufficient to support the same conclusion with
regard to the mental element for these offences. To constitute a sham there must be an intention
to deceive.

Second, the absence of an intention to deceive Revenue Canada is found in Mr.
Bromley's letters to Mr. Enns, which set out the terms of their arrangement. In these letters Mr.
Bromley specifically raised the risk that Revenue Canada would deny the tax credit based on the
donations being "conditional gifts" and stipulated that the deeds of gift would have a mechanism
to unwind the donations if denied by Revenue Canada. The Deeds of Gift executed in regard to
the VOP transactions in fact contained a proviso consistent with Mr. Bromley's letter as the
donations were conditional upon them being charitable gifts as defined in paragraph 118.1 (1)(a)
[146]

of the Income Tax Act.

Third, all of the transactions were properly
[147]
financial records of each of the individuals and the
returns of the defendants, as well as Mrs. Bromley
income earned and the deductions claimed for the

recorded in the bank account records and the
corporations involved. Further, the income tax
and the Bromley children, all accurately report
charitable donations.

While the mechanism behind the charitable donations was made more difficult to detect
[148]
because of the manner in which the donations were shared among the Bromley family members,
an intention to deceive Revenue Canada cannot be inferred solely from a taxpayer's decision to
structure his financial affairs so as to minimize the tax payable as Mr. Bromley did in this case. It
is important to consider here that the Bromley corporate structure was in place long before the
VOP transactions took place and there was nothing unlawful about creating income through the
payment of dividends.

Finally, there is no evidence that documents were concealed or destroyed or tampered
[149]
with. Mr. Cooke agreed that Mr. Bromley had fully cooperated with the investigation and from the
outset offered an explanation for the transactions. These facts support an inference that Mr.
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Bromley lacked the requisite mens rea: Regina v. Armstrong (Unreported) December 14, 1977
Vane. Reg. No. CC770752 (B.C.Co.Ct.) at p. 25-26.
Turning to the HSSF transactions, I am also left with a reasonable doubt on the matter of
mens rea for the following reasons. First, as in the case of the VOP transactions, my conclusion
that there is a reasonable doubt in regard to whether the donations constitute a sham supports
the same conclusion in regard to the required element of a deceptive intention.
[150]

Second, all of the transactions were properly recorded in the bank records and the
[151]
financial records of the participants. In addition, the income tax returns of QDDQ and BBCI
accurately reflected their income and the deductions claimed as charitable donations. As with the
VOP deductions, the Bromley corporate structure and the manner in which the donations were
claimed made the discovery of the underlying mechanism of the donations more difficult to detect.
Nevertheless, this structure was not created to facilitate the deductions and there was nothing
unlawful about the manner in which the donations were claimed by the companies at the time.
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Lastly, as in the case of the VOP transactions, Mr. Bromley was fully cooperative with the
Revenue Canada investigation and there was no evidence that documents were destroyed,

[152]

altered or concealed.

The Crown maintains the fact that the Stellings were obviously misled by Mr. Bromley in
regard to the nature of the transactions he proposed to carry out with the HSSF and deceived
them in regard to the substantial benefit that would accrue to them is evidence of an intention to
deceive. In my view, the Stelling's evidence surrounding the HSSF transactions was both
unreliable and incredible. The only inference that can be drawn from their evidence is that they
either did not understand the nature of the proposed transactions or they have forgotten what
occurred because of the passage of time. In these circumstances it would be unsafe for the Court
to infer from their evidence an act of deception on the part of Mr. Bromley. Even if the Court were
[153]

able to place any reliance upon the evidence of the Stellings, the one aspect of the proposed
arrangement they clearly recalled was that Mr. Bromley or some other person was going to
benefit from the debt owed to him by the HSSF.

The Crown also argues that the consulting agreement was essentially the quid pro quo
[154]
for the Stellings' agreement to facilitate the HSSF transactions and not a bona fide consulting
agreement. The Crown maintains that both the timing of the consulting agreement and the
absence of any explanation for it permits the Court to infer an intention to deceive.
While the circumstances surrounding the consulting agreement are suspicious, I am not
[155]
satisfied beyond a reasonable doubt that it is connected to the HSSF transactions as argued by
the Crown. Apart from the timing of the agreement and the involvement of the Stellings, there is
no cogent evidence linking the consulting agreement directly to the HSSF transactions. Further,
the HSSF was also not the only matter that brought Mr. Stelling together with Mr. Bromley in a
professional capacity in late 1998. At the same time as the HSSF transactions were being
discussed, Mr. Stelling consulted Mr. Bromley about the purchase of shares in Electra Gold as
part of a plan to trigger a capital loss that would offset any capital gain realized from the sale of a
portion of the Stelling's property in California.

Finally, the Court must address the charges against the defendants that relate specifically
[156]
to the claim for a deduction from business income based upon the payments to the Stellings. In
this regard, Mr. Bromley, QDDQ, and BBCI are charged with making false or deceptive
statements and tax evasion contrary to Sections 239(1) (a) and (d) (Counts 1, 6,7, 12, and 17). In
addition, Mr. Bromley is charged under Section 239(1 ) (a) of the Act as a result of an
appropriation of $12,000 and $14,000 respectively from QDDQ and BBCI representing the total
monies paid to the Stellings (Counts 12 and 16).
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[157]
In their 1999 taxation years QDDQ and BBCI claimed as a deduction from income the
amounts paid to the Stellings pursuant to the consulting agreement. Notwithstanding the
Stellings' agreement was with BBCI, QDDQ claimed $12,000 in professional fees paid to the
Stellings from July 1999 to December 31, 1999, coinciding with its year end. (I note here that the
Crown does not maintain that this anomaly is itself a violation of Section 239 (1 ) (a) or (d) of the
Act.) BBCI claimed a deduction from income for the $14,000 paid to the Stellings from December
1998 to June 30, 1999 as casual labour and as consulting fees in the tax return.
[1 58]
There is no dispute that the Stell ings signed an agreement with BBCI to perform
consulting services and that monies were paid to them pursuant to this agreement by QDDQ and
BBCI. Further, the corporate records of BBCI and QDDQ evidence payments by these companies
in the amounts reflected in their respective financial statements and their income tax returns.
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[159]

The question is whether the Crown has proven beyond a reasonable doubt that these
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payments:

o
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(a)
(b)

were not a proper deduction from business income;
were otherwise false or deceptive statements or an

evasion of taxes owing; and

(c)

were carried out with the specific intention to deceive

Revenue Canada.

[1 60]
The issue of taxability is based on the general limitation found in Section 1 8(1 ) (a) of the
Income Tax Act, that is, a deduction from income must be an outlay or an expense made or
incurred by the taxpayer for the purpose of gaining or producing income from the business or
property. In other words, the deduction must be for a business purpose.

[161]
The onus rests with the Crown to prove beyond a reasonable doubt that the payments
made by QDDQ and BBCI were not for a business purpose. The only evidence before the Court

as to the purpose of the payments arises from the agreements signed by the Stellings, the
financial records of QDDQ and BBCI, and the viva voce testimony of the Stellings. As indicated
above, I found it unsafe to rely upon the Stellings' testimony due to their lack of credibility and
unreliability as witnesses. Thus the Court is left without any basis upon which to go behind the
purpose articulated in the documents filed as exhibits in these proceedings. The Crown has thus
failed to prove that there was no business purpose for the payments.

[162]
I am also satisfied that the Crown has failed to prove beyond a reasonable doubt an
intention to deceive on the part of the defendants. The consulting agreement was properly
documented; the cheques and receipts were properly recorded in the financial records of the

companies. The deductions claimed in the income tax returns for BBCI and QDDQ were at all
times open to scrutiny by Revenue Canada. Mr. Bromley cooperated fully with the investigation
and there is no evidence that documents were destroyed, hidden, or tampered with.
[1 63]

o

In view of my conclusions regarding the issues of taxability and mens rea, it is

unnecessary to address the matter of appropriation as outlined in issue three above.
CONCLUSION

[164]
For the forgoing reasons, I must acquit the defendants of all charges. The Crown has
failed to prove beyond a reasonable doubt that the defendants acted with the requisite mens rea
for offences charged under Sections 239 (1) (a) and (d) of the Income Tax Act.
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Further, the Crown has failed to prove beyond a reasonable doubt the issue of taxability
[165]
on the basis that the transactions were shams or that they failed to constitute a charitable
donation under the Income Tax Act.

"c

The Honourable C. J. Bruce, P.C.J.
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