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is a publicly traded company whose shares are traded on the
Vancouver Stock Exchange.
is involved in the mining and exploration business. The
; he was the
majority of the shares from 1997 to 1999 were held by
owner of 94% of the issued and outstanding shares (44,909,677/47,699,293). The authorized
was 100,000 common shares, no par value and there were no other
share capital of
classes of shares.

In 1999,

donated 28,571,430 shares of

to

.

Theanon Charitable Foundation (Theanon) was registered as a public foundation effective
September 22, 1986. The directors for the years 2000 through 2007 were Blake Bromley,
Robert Kruse and Kenneth Woods. In 2008 Christopher Richardson replaced Kenneth Woods
as director. The members were Blake Bromley (September 22, 1986 to present),
Marion Bromley (May 20, 1998 to present) and Pam Lushington (October 29, 1995 to
March 1, 2005).
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C & R Foundation (C & R) was registered as a private foundation effective
December 1, 1999. The directors since registration have not changed - Greg Kerfoot, Lisa
Kerfoot and Sandra Hancock.
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Letter of Revocation of
Theanon Foundation

I.I

CANADA REVENUE
AGENCY

AGENCE DU REVENU
DU CANADA

REGISTERED MAIL

Theanon Charitable Foundation
Suite 1555, 1500 West Georgia Street
Vancouver, BC V6G 2Z6
BN: 891106841 RR0001
File #: 0744540

Attention: Blake Bromley, Director
January 17, 2013

Subject:

Audit of Thea non Charitable Foundation

Dear Mr. Bromley:
This letter is further to the audit of the books and records of Theanon Charitable Foundation
(the Organization) conducted by the Canada Revenue Agency (the CRA). The audit initially
related to the operations of the Organization for the period of May 1, 2004 to April 30, 2006.
The audit has since been expanded to include fiscal periods ending April 30, 2007 to
April 30, 2009.
The CRA has identified specific issues of non-compliance with the provisions of the Income
Tax Act and/or its Regulations in the following areas:
AREAS OF NON-COMPLIANCE:
Issue
1. Failure to Devote Resources to Charitable Purpose - Gifting
to Non-Qualified Donees and undue benefits
2. Carrvina on an unrelated business
3. Issuing receipts not in accordance with the Act and/or its
Regulations
4. Failure to maintain adeauate books and records

Reference
149.1(1), 149.1(3)(c),
168(1)(b)
149.1 (3)/a)
168(1)(d), Reg. 3501

168(1 )/e), 230(2)

The purpose of this letter is to describe the areas of non-compliance identified by the CRA
during the course of our audit as they relate to the legislative provisions applicable to
registered charities and to provide the Organization with the opportunity to address our
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-2concerns. In order for a registered charity to retain its registration, it is required to comply with
the provisions of the Act and common law applicable to registered charities. If these
provisions are not complied with, the Minister of National Revenue (the Minister) may revoke
the Organization's registration in the manner prescribed in section 168 of the Act.
The balance of this letter describes the identified areas of non-compliance in further detail.
Identified Areas of Non-Compliance
1) Failure to Devote its Resources to Charitable Activities
In order for an organization to be recognized as a charitable foundation, it must be constituted
exclusively for charitable purposes 1 . In the Supreme Court decision of Vancouver Society of
Immigrant and Visible Minority Women v. M.N.R. [1999] 1 S.C.R. 10, Lacobucci J. speaking
for the majority, summarized the requirements for charitable registration at paragraph 159, as
follows:
"In conclusion, on the basis of the Canadian jurisprudence, the requirements for
registration under s. 248(1) come down to two:
(1) the purposes of the organization must be charitable, and must define the
scope of the activities engaged in by the organization; and
(2) all of the organization's resources must be devoted to these activities."
The term "charitable" is not defined in the Act; therefore it is necessary to rely on the
jurisprudence in the common law. The courts have recognized four general categories of
charitable purposes: (1) the relief of poverty; (2) the advancement of religion; (3) the
advancement of education; and (4) other purposes beneficial to the community as a whole (or
a sufficient section thereof) in a way that the law regards as charitable. This last category
identifies an additional group of purposes that have been held charitable at law rather than
qualifying any and all purposes that provide a public benefit as charitable.
As per subsection 149.1 (1) of the Act, "charitable foundation" means a corporation or trust
that "operated exclusively for charitable purposes, no part of the income of which is payable
to, or is otherwise available for, the personal benefit of any proprietor, member, shareholder,
trustee or settler thereof'. Under the Act, this means a charitable foundation should only use
its resources (funds, personnel and/or property) in two ways, both inside and outside Canada
- for charitable activities undertaken by itself or under its continued supervision, direction and
control; and for gifting to "qualified donees", as defined in the Act. A charitable foundation
must be able to show through documented evidence and proper books and records that all its
operations are in furtherance of its charitable purposes. To this end, the charity must be able
to demonstrate to the CRA's satisfaction that it maintains control over, and is fully
accountable for, the use of resources, including those provided to intermediaries, if any, at all
times.
1

Vancouver Society of Immigrant & Visible Minority Women v. Minister of National Revenue, [1999] 1 S.C.R. 10,
at page 110 (paragraph 152, 154, 156)
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The Organization's Purposes and Activities
The Organization was registered as a public foundation, effective September 22, 1986, to
receive and manage funds for the exclusive purpose of making gifts to qualified donees.
While the purposes can generally be considered charitable at law, it is a question of fact
whether the Organization operates exclusively for charitable purposes. The Organization
must also demonstrate through its activities, actions, and programs that it operates
exclusively for charitable purposes 2 .
Based on our audit findings, the Organization has demonstrated that it does not operate for
purely charitable purposes. In fact, the evidence on the file, as outlined below, demonstrates
that a preponderance of the Organization's effort and resources are devoted to participating
in various tax-planning arrangements that were designed to confer significant undue private
benefits to individuals and other persons. Operating to confer undue private benefits is not a
charitable purpose at law. It is our view that the Organization primarily operated for the
purpose of promoting private tax planning schemes and has structured its affairs for the
benefit of private individuals to the detriment of the Organization's charitable mandate.
570129 BC Ltd. Nision Poultry Ltd.
In 2005, the Organization purportedly transferred funds to three charities to assist their
purchase of all the outstanding shares of 570129 BC Ltd. On the same day, 570129 BC Ltd.
purportedly transferred farm assets valued at $3,460,000 to the Organization and was issued
an official donation receipt for the amount of $2,020,000 ($3,460,000 net of an outstanding
debt of $1,440,000 assumed by the Organization). Subsequently, the Organization
purportedly sold the farm assets of 570129 BC Ltd. for $3,460,000. A detailed summary of the
transactions is provided in the attached Appendix A
In our view, the transactions were designed to give the appearance of routing the farm assets
of 570129 BC Ltd. through the participating registered charities under the guise of
investments and gifts, to facilitate the avoidance of taxes otherwise payable on the disposition
of these assets, rather than to genuinely enrich the charities involved. As indicated in
Appendix A, an agreement was already in place to sell the farm assets to an outside
purchaser, the Brandmas, before the purported donation to the Organization took place. If
570129 BC Ltd. sold the assets directly to the outside purchaser, the sale would have been
subject to a capital gains tax. Dividend taxes would also be applicable when the sales
proceeds are withdrawn from 570129 BC Ltd. by Mr. H. Dekker and his spouse Ms. M. Vogel
(its original shareholders). By purportedly gifting the farm assets to the Organization before
the eventual sale, 570129 BC Ltd. was able to offset the capital gains tax otherwise payable
with the tax receipt issued by the Organization. Furthermore, the net proceeds from the sale
of the farm assets purportedly received by the Organization approximately equal the cash
transfers it made to the three charities that purchased the shares of 570129 BC Ltd. five days
prior. Effectively, the three charities and the Organization routed to its original shareholders
2

Vancouver Society of Immigrant & Visible Minority Women v. Minister of National Revenue, [1999] 1 S.C. R. 10,
at page 131 (paragraph 194)

-4on a tax-free basis the proceeds from the sale of 570129 BC Ltd.'s farm assets under the
guise of a share purchase, as the original shareholders were able to offset the capital gains
tax on the sale of the 570129 BC Ltd. shares with the capital gains exemption on farm
property. We note that while the original shareholders and 570129 BC Ltd. achieved
significant tax savings from these transactions, it does not appear that the Organization
received any benefit from its participation.
The facts as outlined in Appendix A indicate that the Organization played a crucial role in
facilitating these transactions by issuing the official donation receipt for 570129 BC Ltd. and
funnelling the proceeds from the sales of farm assets to the original shareholders. It is our
position that the primary, if not exclusive, purpose of the transactions as outlined was to
facilitate a tax planning arrangement to confer undue private benefits rather than furthering
the Organization's charitable purpose. It is therefore our position that the Organization did not
operate exclusively for charitable purposes during the years under audit.
Dekker Poultry Ltd (DPU
On May 26, 2005, the Organization and two other charities purportedly purchased all the
for $3,275,300.
had
outstanding shares of DPL from the
purportedly purchased all of the outstanding shares of DPL for $3,034,025 less liabilities
earlier on the same day. Four days later, DPL purportedly gifted its assets valued at
$3,298,400 to the Organization and the two other charities. The Organization and the other
two charities issued official donation receipts for the total amount of $3,298,400 to DPL. A
detailed summary of the transactions are provided in the attached Appendix B.
In our view, the transactions were designed to give the appearance of routing the farm assets
(including BC egg quotas and livestock) of DPL through the participating registered charities,
under the guise of investments and gifts, to facilitate the avoidance of taxes otherwise
payable on the disposition of these assets, rather than to genuinely enrich the charities
involved. As indicated in Appendix B, agreements were already in place to sell the farm
assets to various individuals and corporations before they were purportedly donated to the
Organization and two other charities. If DPL sold the assets directly to the outside purchasers,
the sales would have been subject to capital gains taxes. Dividend taxes would also be
and
applicable when the sales proceeds are withdrawn from DPL by
(its original shareholders). By purportedly gifting the farm assets to the
Organization and the other two charities before the eventual sale, DPL was able to offset the
capital gains tax otherwise payable with the tax receipt issued by the charities. Furthermore,
the net proceeds from the sale of the farm assets purportedly received by the Organization
and the other two charities approximately equalled the purported consjderation they paid for
the purchase of shares of DPL. Effectively, the Organization and the two charities routed to
the Dekkers, on a tax-free basis, the proceeds from the sale of DPL's farm assets under the
guise of a share purchase, as the Dekkers were able to offset the capital gains tax on the sale
of the DPL shares with the capital gain exemption on farm property.
The facts as outlined in Appendix B indicate that the Organization and the other two charities
played a crucial role in facilitating these transactions by issuing the official donation receipts
for DPL and funnelling the proceeds from the sales of farm assets to the Dekkers. It is our

- 5position that the primary, if not exclusive, purpose of the transactions as outlined was to
facilitate a tax planning arrangement to confer undue private benefits rather than furthering
the Organization's charitable purpose. It is therefore our position that the Organization did not
operate exclusively for charitable purposes during the years under audit.

On January 12, 2005, the Organization purchased 82,598 preferred shares of
, with
redemption value of $550,000, paid-up capital (PUC) of $15, and adjusted cost base (ACB) of
$550,000, from the
(
) for $539,000. The same preferred
shares were redeemed by
on January 26, 2005 for $550,000.
Although this series of transactions seems to have resulted in a gain of $11,000 for the
Organization, we do not believe the purpose of the series was exclusively charitable. In our
view, the series of transactions were designed to utilize the tax exempt status of the
to receive the proceeds from the redemption of the preferred
Organization to allow the
on a tax-free basis. We observe that if
had redeemed the preferred
shares of
shares while they were held by the
the
would have been subject to a tax on
deemed dividends equal to the amount by which the redemption value of $550,000 exceeds
the PUC of $15. By selling the preferred shares to the Organization for $539,000, the
was able to receive the redemption proceeds less a small discount of $11,000 and report a
capital loss rather than a deemed dividend. Since the Organization was tax exempt, it was not
subject to a tax on the deemed dividends from the redemption of the preferred shares while it
paid an $11,000 fee, in the form of a
was the holder of such shares. In essence, the
discount on the preferred shares, to the Organization in exchange for significant tax savings
on receiving the proceeds from the redemption of preferred shares that were held originally by
the
In our view, the Organization accepted an $11,000 service fee to facilitate this series of
transactions that was designed to confer a significant undue private benefit, which is not a
charitable purpose. It is our position, therefore, that the Organization failed to operate
exclusively for charitable purposes.
.
Our audit indicated that the Organization participated in an arrangement that involved the
transactions of a number of assets originally belonging to
.
In fiscal period ending 2002,
transferred 16,063,637 publicly traded
common shares of
.(
shares) to the Organization. The shares
were valued at $1.90 per share for an aggregate amount of $30,520,910.30. An official
donation receipt for $30,520,910.30 was issued to
by the Organization. Eight
days later the Organization gifted the shares to
in 2005 in exchange for the latter's royalty interest in
sold the
shares to
mining operations known as "
" (royalty interest).
eventually transferred
a
the royalty interest to the

-6private foundation controlled by
are provided in the attached Appendix C.

. A summary of these transactions

In our view, the transfer of the
shares to the Organization and the related transactions
as summarized in Appendix C were never intended to benefit the Organization nor further its
charitable purposes. While the Organization's charitable purpose is to make gifts to qualified
donees, it is our position that the transfer of the
shares by the Organization to
does not fit under this purpose. The facts, as summarized in Appendix C, indicate that the
shares were pre-ordained to be transferred to
, as the Organization had no
discretion regarding their use and only acted as a conduit to route the property to
while
. As explained in Mr. Blake Bromley's June 29, 2006
issuing a donation receipt for
letter to the CRA,
had intended for
to receive the
shares but routed
the property through the Organization solely to prevent
from losing its designation as a
charitable organization 3 . In other words, one of the intended purposes of these transactions,
in which the Organization played a crucial role, was to help
circumvent certain
provisions of the Act.
shares to
was to
Mr. Bromley also stated that the purpose of transferring the
allow
to use the
shares to secure loans to assist in the construction of the
. However, our records indicate that
never used the
shares to secure any loan during the time it held the shares. It is our view, therefore, that
neither the Organization's nor
s charitable purposes were ever furthered by their
participation in this arrangement.
On the contrary, it is our view that the arrangement conferred significant benefits on
and persons related to
We note that, as a result of the transactions in the
arrangement,
received a donation receipt of $30,520,910 from the Organization
shares but ultimately retained possession of this property. While
for the
shares from
with the royalty interest, the Blusson Foundation
re-acquired the
subsequently received the royalty interest with no consideration. Furthermore,
shares
would only have to report 25% of the capital gains from the disposition of the
4
to the Organization because of its status as a public foundation . Yet, by acquiring them back,
the ACB of the shares has been increased to $31,324,092. Finally, it is our view that another
purpose of the arrangement was to avoid the application of the "loan back" provision under
used the
subsection 118.1 (16) of the Act. Our records indicated that the
t
royalty interest as consideration to acquire 27,500 Class B non-voting shares of
(
shares) from the
on December 31, 2005. The
shares are considered non-qualifying securities
immediately after that time, as
owns 100% of the common
(NQS) of
Therefore, if
had received a donation receipt
shares of
3

Mr. Blake Bromley, in his letter of June 29, 2006 to the CRA, advised: "It was in the interests of
that
these shares not be donated directly to it by
because such a donation would cause
to
subsequently lose its status as a charitable organization because 50% of the capital would have been
received the donation from a
contributed by a single donor. This potential problem was avoided because
public foundation."
See paragraph 38(1 }(a} of the Act, as amended by S.C. 2002, c.9, s. 22(1 }, applicable to dispositions that
occur after 2001.

-7directly from the
within 5 years before December 31, 2005, the amount of
the donation receipt would have to be reduced by the fair-market value of the
shares under subsection 118.1 (16) of the Act. However, the arrangement was structured to
avoid this provision by having the Organization issue the donation receipt for the
shares and later substitute the
shares with the royalty interest, which was not
tax-receipted, before the latter was transferred to the
. Accordingly, the
by preventing the
arrangement would have conferred significant tax savings on
application of subsection 118.1 (16) of the Act.
It is our view that the Organization participated in this arrangement to confer undue private
benefits on an individual while helping another charity circumvent certain provisions of the
Act. It is therefore our position that the Organization did not operate exclusively for charitable
purposes.
Independent World Television Foundation (IWTF)
In 2007, the Organization loaned $4,000,000 to IWTF, which was at the time a registered
charity but whose status has since been revoked, with the intent that the funds would flow
through to a US organization related to IWTF. The loan was set up to provide an interest rate
of 20% per annum plus 5% term interest. The annual interest is payable on March 31 51 of
each year, whereas the term interest is due and payable upon repayment of the principal, on
or before January 1, 2012. The Organization expected to receive payments of $800,000 per
year and annual accrued term interest of $200,000; however, the Organization has not
received any interest income from IWTF as of April 30, 2009.
In our view, the Organization has jeopardized its resources by loaning these funds to IWTF.
IWTF's ability to pay the 20% annual interest is contingent on its ability to raise income5 and
according to Mr. Jay, one of the directors of IWTF, an unwritten agreement existed wherein it
was understood by the parties involved that the 20% annual interest was not payable until
IWTF raised sufficient income. From our review of IWTF's publicly available annual
information returns up to the time of its revocation, it appeared they did not have the means to
make the annual payments let alone the ability to repay the loan at the end of its term.
Additionally, it is unclear whether IWTF repaid the loan and the interest accrued therein upon
cessation of its operations6 .
While the Act does not expressly prohibit the loaning of funds by an Organization, the Act
does require a registered charity to devote all its resources to charitable activities. In our view,
the purpose of the loan was to ultimately transfer the funds to a US organization related to
IWTF rather than a bona fide investment. It is in this regard, that we view the Organization to
have not devoted its resources to charitable activities.
In light of the above information, it is our view that the Organization has failed to operate
exclusively for charitable purposes in compliance with the requirements of the Act. As a
5

IWTF's ability to repay the loan is also a concern given its demonstrated inability to meet the annual interest
rayment obligation so far.
IWTF was voluntarily revoked August 7, 2010.

-8result, the Organization does not meet the definition of a charitable foundation under
subsection 149.1 (1) of the Act.

According to the Organization's 2008 general ledger, the Organization transferred $500,000
to a
based corporation, as a security deposit. In November 2008 it appears the
Organization made a decision not to go forward with the project because the security deposit
was returned to the Organization. It is not clear what the deposit was for or how it relates to
website, it "
the Organization's charitable mandate. According to

."
In the absence of details provided by the Organization, it can reasonably be argued that the
in 2008 was a gift made to a non-qualified donee. While
$500,000 transferred to
we recognize that the amount was subsequently returned to the Organization, it appears the
Organization was contemplating making a gift to a non-qualified donee; another potential
example of non-compliance with the Income Tax Act.

as a means
In 2006, the Organization aoquired control of
to hold land it acquired under a court order bankruptcy sale which is a direct contravention of
paragraph 149.1 (3)(c) of the Act. According to Mr. Bromley, "[The Organization] purchased
land under a court ordered bankruptcy sale. It subsequently rolled the land into a new
corporation it acquired" and it "did not purchase an operating corporation or the corporation
which previously held the land." Paragraph 149.1 (3)(c) of the Act specifically prohibits a public
foundation from acquiring control of any corporation. The Organization is the sole shareholder
of
and it appears that
assets (land, building and docks) were leased to
. over a five year period.
Additionally, in 2007, the Organization loaned $1,500,000 to
with no specific terms of
repayment or stated interest rate. According to Mr. Blake Bromley's letter of May 10, 2010,
as you are well aware, holds property and exists specifically
"
to set itself apart from
,
,
. and
.
is independent as indicated by Theanon being the sole shareholder.
Theanon has been actively trying to divest itself of
and repay its loan and the most
likely purchaser will be one of the aforementioned entities. However, given the current
economic conditions they have not been able to raise the capital to purchase
."
It is our view this arrangement is another instance of the Organization failing to devote its
resources to the charitable objects for which it was registered. The Organization has
contravened paragraph 149.1 (3)( c) of the Act in addition to loaning funds to a corporation
without any guarantee the corporation will or can repay its debt. In our view, this is not a
prudent use of the Organization's funds.
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Due Diligence of Directors
We note with concern, with respect to the activities of the Organization and the safeguarding
of assets, that the directors have demonstrated a lack of due diligence. It is our opinion that
the Organization's directors failed to demonstrate due diligence by using the Organization to
transact a series of complex transactions for the benefit of other organizations and
individuals, allowing its receipting privilege to be used for the benefit of other individuals and
organizations, authorizing expenditures unrelated to the Organization's activities to be paid by
it, and simply accepting the decisions of one of the directors with regard to a number of
transactions without written, documented evidence of full board acceptance and
understanding.
Directors of a not-for-profit corporation are fiduciaries and are generally subject to the same
common law fiduciary obligations as directors of a business corporation. A fiduciary is a
person having a legal duty to act primarily for another person's benefit and is a person who
(a) owes another person the duties of good faith, trust, confidence, and candor; and (b) must
exercise a high standard of care in managing another's property. As a general matter,
fiduciary duties are imposed by the law to protect those who are vulnerable from those who
have power over them. Being a fiduciary means the directors will be held to high standards of
good faith, fair dealing and loyalty regarding the organization. The duties of the directors
include decision making, investing charitable property, performing corporate governance and
the active management and protection of charitable assets. The fiduciary duties of the
directors go beyond furthering the charitable objects of the charity, and the interests of the
charity should be put ahead of the interest of the directors.
Charity law also dictates that a charity's assets are to be managed so as to obtain the best
return within the bounds of prudent investment principles. In our view, the Organization has
failed to enter into prudent investments of its resources as.follows:
• The purchase of shares in the following transactions are not considered to be prudent
investments because it resulted in a loss in the value of the shares as follows:
Shares - In December 2006, the Organization purchased 3,115,000
shares from
valued at $3.25/share for total consideration
of $10,123,750. The consideration for the purchase of shares was a promissory note. In
April 2009,
bought the shares from the Organization for $0.81/share, for
total consideration paid of $2,523,150 resulting in a loss to the Organization's
of $7,600,600. The shares had previously been donated to
investment in
, the Organization owed
by
. At the time of sale to
$7,235,661 (after paying interest of $712,911.30 and principal of $2,887,018.70).

\ . .

A historical review of
stock market prices between the purchase in
December, 2006 and the sale in April 2009 revealed that the Organization sold the
shares to
when the stock was at its lowest price in more than two years.
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It appears that the sale of the asset at this price and time period was strictly for the
benefit of
at the detriment of the Organization. The Organization reported a
loss of $7,600,600 on this transaction and remains to have a liability of $7,235,661
owing to
.
•

The Organization transferred funds to other charities involved in the tax planning
transactions so that the charities could purchase shares/assets of the farms involved
and complete the transaction as preordained for the personal benefit of corporations and
individuals. As per Appendix A attached, the Organization transferred $665,000 to
Gateway; $665,000 to Essential and $570,000 to Prescient to acquire the shares of
Vision.

Conclusion
From a purely financial standpoint, an overwhelming majority of the Organization's resources
were devoted to and received from its participation in these tax planning arrangements and
the manner in which the Organization permitted the transactions to occur, became an end in
itself. Operating for the purpose of facilitating tax planning arrangements is not a charitable
purpose at law and, for this reason, we are of the position that the Organization does not
operate for exclusively charitable purposes as required by the definition of "charitable
foundation" under subsection 149.1 (1) of the Act.
Under subsection 149.1(3) of the Act, the Minister may revoke the registration of the
registered charity in the manner as described at paragraph 168(1)(b) of the Act because the
registered charity has failed to comply with the requirements of the Act for its registration as
such. As outlined above, there appears to be sufficient grounds for revocation of the
charitable status of the Organization under paragraphs 149.1 (3)(c) and 168(1)(b) of the Act.
2) Carrying on an Unrelated Business
Under paragraph 149.1 (3)(a) of the Act, a public foundation may have its charitable
registration revoked if it carries on a business that is not a related business. It is our view that
the Organization has carried on a business that is not a related business in a venture wherein
it purchased residential lots with the intention of resale for profit.
A business involves commercial activity, deriving revenues from providing goods or services,
undertaken with the intention to earn profit. The facts and circumstances surrounding the
Organization must be considered in the light of criteria discussed by the courts in Stewart v.
Canada, 2002 sec 46 as follows:
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•
•

•
•

The intended course of action: Is the rationale to earn a profit, and if so, the activity is
likely a business.
The potential to show a profit: If the activity did not earn a profit but has the capability
of earning a profit, it may be a business because it is the intention and capacity to
make a profit that is relevant.
The existence of profits in the past years: If the activity has been carried out for some
time, a history of it earning a profit would generally indicate that a business exists.
The expertise and experience of the person or organization that undertakes the
activity: Review the knowledge, skill or experience of the person making the decisions
with regard to the activity as this may indicate that the activity is commercial in nature
and may be a business.

The definition of "business" in subsection 248(1) of the Act includes a reference to an
"adventure or concern in the nature of trade". While the latter phrase was not defined in the
Act, CRA has summarized its common law definition in the Interpretation Bulletin IT-459,
Adventure or concern in the nature of trade. Furthermore, the factors for determining whether
a sale of real property is considered an "adventure or concern in the nature of trade" were
outlined in IT-218, Profits, capital gains and losses from the sale of real estate, including
farmland and inherited land and conversion of real estate from capital property to inventory
and vice versa. Although Interpretation Bulletins published by CRA do not have legal authority
in general, we note that both IT-459 and IT-218R have been explicitly referenced by the
courts in considering whether a transaction is an "adventure or concern in the nature of
trade". For example, the Supreme Court of Canada, in Friesen vs. The Queen (95 OTC
5551), dealt with the issue of whether a parcel of land purchased for resale at a profit should
be considered an "inventory" and the whole venture a "business", or more precisely, an
"adventure in the nature of trade". The majority opinion in Friesen referenced both IT-459 and
IT-218R in its analysis of whether the venture should be considered "an adventure in the
nature of trade" pursuant to the definition of business in subsection 248(1) of the Act. The
majority opinion first determined that the venture must "involve a 'scheme for profit-making"',
and proceeded to highlight the following factors outlined in IT-218R:
(i)

The taxpayer's intention with respect to the real estate at the time of purchase and the
feasibility of that intention and the extent to which it was carried out. An intention to sell
the property for a profit will make it more likely to be characterized as an adventure in the
nature of trade.

(ii) The nature of the business, profession, calling or trade of the taxpayer and associates.
The more closely a taxpayer's business or occupation is related to real estate
transactions, the more likely it is that the income will be considered business income
rather than capital gain.
(iii) The nature of the property and the use made of it by the taxpayer.
(iv) The extent to which borrowed money was used to finance the transaction and the length
of time that the real estate was held by the taxpayer. Transactions involving borrowed
money and rapid resale are more likely to be adventures in the nature of trade.

- 12 It is our position that these factors as applied in Friesen should serve as the framework for
determining whether the Organization had engaged in an "adventure or concern in the nature
of trade" within the meaning of the definition of "business" under subsection 248(1) of the Act.
On May 1, 2007 the Organization purchased fifty six residential lots in the District of
Squamish, British Columbia from Sea to Sky Foundation (SSF) for $9,000,000. The intent
was to sell the lots to build no more than seventy eight housing units on the property. The
Organization sold four lots at a profit in the audit period. As well, it appears that the
Organization held mortgages for at least two of the lots sold. Mr. Bromley's letter dated
May 10, 2010 indicated the land was purchased by the Organization to provide needed
liquidity to
and in the future the Organization would sell further lots for a profit.
The Organization hired
of
. and
of
. to direct and manage the sales and marketing
program affiliated with the sale of lots. It appears that the parties have been hired to market
and sell the lots on an ongoing and continuous basis. According to Mr. Bromley's letter of
May 10, 2010, the Organization would continue to sell lots at a profit.
It is our view that the purchase and sale of residential lots by the Organization fits the
definition of "business" under subsection 248(1) of the Act based on the factors as applied in
Friesen. First, we note that the Organization never disputed that it was its intention to make a
profit from this venture, as evident by Mr. Bromley's letter of May 10, 2010. This was further
reinforced by fact that the Organization had already sold four lots at a profit during the audit
period. Second, the Organization's associates,
, in this venture are
persons for whom the purchase and sale of residential lots are very much related to their core
businesses. Third, the nature of the property in question being residential lots made it unlikely
that the Organization could generate a profit by merely holding them. Therefore, the only way
the Organization can profit from these lots is to resell them at a profit. Fourth, as indicated
above, the Organization had engaged in borrowing to finance at least two of the lots. It also
seems that the Organization is only intending to hold these lots for a relatively short term
before resale, as four of the lots purchased in 2007 were resold within two years. Finally, an
overview of the venture, as supported by the information provided by the Organization,
indicates that it involves a "scheme for profit-making" pursuant to Friesen.
For the purpose of applying paragraph 149.1 (3)(a) of the Act, it is our position that the
purchase and sale of residential lots is a business carried on by Organization as opposed to a
one-time, isolated business transaction. In Tara Exploration and Development Company Ltd v
MNR (ECG), the court explained the phrase "to carry on" as something that "involves
continuity of time or operations". As indicated above, the Organization purchased
56 residential lots for resale at a profit but had only sold 4 up to the end of the 2009 fiscal
year. It seems reasonable to conclude that the Organization would have to engage in
repeated and regular sales transactions in subsequent years in order to fully realize the profit
it intended to generate from all 56 lots. We suggest that one of the reasons that the
Organization engaged real estate advisors and developers to be its associates for this
venture was that it realized the venture is a business to be carried on for multiple years. As
such, it is our position that the Organization has carried on a business for the purposes of
paragraph 149.1 (3)(a) of the Act.
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The purchase and sale of lots in this case cannot be considered related business activity
because:
•
•

the business is not run substantially by volunteers; and
the business is not linked to the Organization's charitable purpose and subordinate to
that purpose.

It is our opinion that the purchase and sale of lots and the holding of mortgages for the
purchasers is not a business activity which is linked and subordinate to the Organization's
charitable purpose because it:
•
•
•
•

is not specifically necessary for the effective operation of the Organization's charitable
programs or to improve the quality of service delivered in its programs;
is not an asset that occurs as a by-product of the Organization's charitable programs;
is not a use of existing excess capacity which stems from the Organization's usual
charitable activities; and
is not carried on to advertise, promote, or symbolize the charity or its objects.

Moreover, to be considered a related business, the business activity must clearly be
subordinate to the overall charitable programming conducted by a charity. In the absence of
any significant charitable activity undertaken by the Organization, its business activities do not
meet this test.
A public foundation that carries on an unrelated business is liable to a penalty equal to 5% of
its gross revenue for a taxation year from any unrelated business that it carries on in the
taxation year. This penalty increases to 100% and the suspension of tax-receipting privileges
for a repeat infraction within five years. Although we have considered applying penalties in
this regard, we do not believe that this is an appropriate alternative, given the serious nature
of the matter of non-compliance.
Conclusion
In light of the above, it is our position that the Organization has carried on a business that is not a
related business. As such, there appears to be sufficient grounds to revoke the Organization's
registration under paragraph 149.1 (3)(a) of the Act.

3) Failure to Accept Valid Gifts in Accordance with the Act
It is our opinion that the Organization has contravened the Income Tax Act by issuing receipts
for transactions that do not qualify as gifts under section 118.1 of the Act. We offer the
following explanations to support our position.
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No Animus Donandi
In order to qualify as a charitable donation, there must be a true gift at common law. A true
gift is a voluntary transfer of real or personal property from a donor, who must freely dispose
of the property, to a donee, who receives the property given. The transaction may not result
directly or indirectly in a right, privilege, benefit or advantage to the donor or to the person
designated by the donor. Any legal obligation on the payor would cause the transfer to lose its
status as a gift.
7

The courts have also established that an essential element of a gift is animus donandi- that
the donor must be motivated by an intention to give. It must be clear that the donor intends to
enrich the donee, by giving away property, and to generally grow poorer as a result of making
the gift.
It is our view that Organization issued significant donation receipts for the following
transactions even though they lacked the requisite donative intent of a gift at law:
•
•
•

Receipt# P-027 to
for
shares at $30,520,91 O
Receipt# P-036 to 570129 BC Ltd. for farm assets at $2,020,000
Receipt# P-037 to
. for farm assets at $1, 154,440

As explained previously, it is our position that the primary purpose of the donor in each case
was not to enrich the Organization or the other participating charities but, through a series of
transactions, to avoid certain provisions of the Act and taxes otherwise payable. As outlined
above, these transactions were pre-arranged by the donor, as the Organization merely acted
as a conduit to issue donation receipts and funnel cash and tax-receipted property to achieve
the desired tax effects. In each case, the financial positions of the Organization and other
charities involved did not improve by nearly as much as the tax-receipted amount, if at all. At
best, the Organization was lending its tax-receipting priviledge for a fee.
It is our position that there is no donative intent behind the aforementioned transactions. As
such, the property purportedly received by the Organization in each case did not qualify as a
gift under section 118.1 of the Act. It is our position, therefore, that the Organization had failed
to issue donation receipts in accordance with the Act.
Directed Gift -

Shares

As outlined above, the donor had intended to transfer the
Shares to
but feared
that doing so would cause
to lose its status as a charitable organization. It was for this
reason alone that the
shares were routed through the Organization, which then shortly
re-directed the property to
. According to an executed Option Agreement between
and
dated January 8, 2002, "Theanon anticipates that it will in the
future assign and transfer 16,063,637
common shares to
". The shares were
transferred from the Organization to
January 10, 2002. Therefore, it is our position that

7

For example, see Friedberg v The Queen 89 OTC 5115

- 15 the transfer of the
shares to the Organization was not a gift to the Organization, as it
merely acted as a conduit to route the property to its intended recipient.
Conclusion
Under paragraph 168(1 )(d) of the Act, the Minister may, by registered mail, give notice to the
registered charity that the Minister proposes to revoke its registration if it issues a receipt
other than in accordance with the Act and its Regulations. It is our opinion the Organization
issued receipts for transactions that do not qualify as gifts at law. For this reason, there are
grounds for revocation of the charitable status of the Organization under paragraph 168(1 )(d)
of the Act.

4) Failure to Maintain Adequate Books and Records
Subsection 230(2) of the Act requires that every registered charity maintain adequate books
and records, and books of account, at an address in Canada recorded with the Minister. In
addition to retaining copies of donation receipts, as explicitly required by subsection 230(2),
subsection 230(4) provides that "Every person required by this section to keep records and
books of account shall retain:
(a) the records and books of account referred to in this section in respect of which a
period is prescribed, together with every account and voucher necessary to verify
the information contained therein, for such period as prescribed; and
(b) all other records and books of account referred to in this section, together with
every account and voucher necessary to verify the information contained therein,
until the expiration of six years from the date of the last taxation year to which the
records and books of account relate."
The policy of the CRA relating to the maintenance of books and records, and books of
account, is based on several judicial determinations, which have held that:
•
•

•

8
9

it is the responsibility of the registered charity to prove that its charitable status should
not be revoked; 8
a registered charity must maintain, and make available to the CRA at the time of an
audit, meaningful books and records, regardless of its size or resources. It is not
sufficient to supply the required documentation and records subsequent thereto; 9 and
the failure to maintain proper books, records and records of account in accordance
with the requirements of the Act is itself sufficient reason to revoke an organization's
charitable status. 10

The Canadian Committee for the Tel Aviv Foundation vs. Her Majesty the Queen, 2002 FCA 72 (FCA)
Supra, footnote 3; The Lord's Evangelical Church of Deliverance and Prayer of Toronto v. Canada (2004) FCA

397
10

(College Rabbinique de Montreal Oir Hachaim D'Tash v. Canada (Minister of the Customs and Revenue
Agency, (2004) FCA 101; Act section 168(1)
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whether there are grounds for the revocation of its registration under the Act and
jurisprudence has stated that the records of a charity should prove why its charitable status
should not be revoked.
As described above, the Organization was involved in various arrangements which, in our
opinion, appeared to be unrelated to its charitable purposes and were aimed at conferring
undue private benefits. Given the reportedly significant values of the assets and the
complexity of the transactions involved, it is reasonable to expect that the directors of the
Organization would have conducted extensive discussion regarding the approval of such
transactions. However, our audit indicated a lack of records of such discussions. For instance,
we found no Board minutes nor planning documents with respect to the transactions of the
shares of DPL and 570129 BC Ltd. Further, it would seem prudent for the Organization to
review the transactions and the associated expenditures on a continual basis. Here again, our
audit indicated the Organization did not retain adequate records to support these
expenditures. For instance, the Organization reported incurring significant legal fees
seemingly related to the transactions of DPL and 570129 BC Ltd. shares on its accounting
records, but the supporting documents did not fully explain specifically what type of legal
services were provided nor how the total fees were calculated.
Additionally, a review of the invoices recorded in the books and records indicated that
amounts were incurred by other individuals and/or organizations in relation to these
transactions and yet paid by the Organization. For example
•
•

•

In 2005 invoices for legal and consulting expenses totalling $86,576 were paid in
relation to Dekker and Vision Poultry transactions.
In 2005 and 2006 travel expenses were paid totalling $35,949 including $26,774 for
expenses related to a conference in Brussels and Amsterdam and a meeting in
Alberta.
In 2006 a $30,000 invoice from
was paid for solicitor-client privileged
11
legal communication.

As we do not consider the poultry transactions to be a charitable activity, the related charges
by individuals and corporations cannot be considered to be incurred in carrying out the
Organization's charitable purposes. Similarly, the Brussels trip does not appear to have any
relevance to the Organization's activities as, to our knowledge, the Organization has no
activity in Brussels that would warrant these expenditures.
Conclusion
It is our view that the Organization failed to maintain adequate books and records and to
provide complete access to its records for our inspection. Under paragraph 168(1)(e) of the
Act, the Minister may, by registered mail, give notice to the charity that the Minister proposes
to revoke its registration because it fails to comply with or contravenes section 230 of the Act
11

The Organization inaccurately treated this transaction as a gift to a qualified donee. The cheque stub indicates
the cheque was to cover legal fees. No further information was made available.

-17 dealing with books and records. It is our position the Organization has failed to comply with
and has contravened section 230 of the Act. For this reason alone there may be grounds to
revoke the registered status of the Organization under paragraph 168(1)(e) of the Act.

The Organization's Options:
a) No Response
If you choose not to respond, please advise us in writing of your intent. In that case,
the Director General of the Charities Directorate may give notice of its intention to
revoke the registration of the Organization by issuing a Notice of Intention in the
manner described in subsection 168(1) of the Act.

b) Response
Should you choose to respond, please provide your written representations and any
additional information regarding the findings outlined above within 30 days from
the date of this letter. After considering the representations submitted by the
Organization, the Director General of the Charities Directorate will decide on the
appropriate course of action.
If you appoint a third party to represent you in this matter, please send us a written
authorization naming the individual and explicitly authorizing that individual to discuss your file
with us.
If you have any questions or require further information or clo/1fication, please do not hesitate
to contact the undersigned at the numbers indicated bel{1/
Yours sincere1{'

Jeanne Effler, CGA
Audit Division
Telephone
Facsimile (250) 363-3862
cc: Robert Kruse
Christopher Richardson

)

APPENDIXC

")
' TRANSFER OF SHARES OF
Parties Involved

(
is a publicly traded company whose shares are traded on the
Vancouver Stock Exchange.
is involved in the mining and exploration business. The
; he was the
majority of the shares from 1997 to 1999 were held by
owner of 94% of the issued and outstanding shares (44,909,677/47,699,293). The authorized
was 100,000 common shares, no par value and there were no other
share capital of
classes of shares.

In 1999,

donated 28,571,430 shares of

to

.

Theanon Charitable Foundation (Theanon) was registered as a public foundation effective
September 22, 1986. The directors for the years 2000 through 2007 were Blake Bromley,
Robert Kruse and Kenneth Woods. In 2008 Christopher Richardson replaced Kenneth Woods
as director. The members were Blake Bromley (September 22, 1986 to present),
Marion Bromley (May 20, 1998 to present) and Pam Lushington (October 29, 1995 to
March 1, 2005).
·1

.

.

.

C & R Foundation (C & R) was registered as a private foundation effective
December 1, 1999. The directors since registration have not changed - Greg Kerfoot, Lisa
Kerfoot and Sandra Hancock.

.

) Blake Bromley -

,a
incorporated
and director of the charities involved in

. Blake Bromley, a

1

