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Dear Leslie Brandlmayr, 

Subject: Audit of Headwaters Foundation 

This letter results from the audit of the Headwaters Foundation (the Foundation) 
conducted by the Canada Revenue Agency (CRA). The audit related to the 
operations of the Foundation for the period from September 1, 2015, to 
August 31, 2017. 

We have received your letter dated March 9, 2020 (enclosed), responding to our 
letter of January 8, 2020 (enclosed), and have carefully considered your 
representations (Representations), which we have addressed below. We remain of 
the opinion that the Foundation has not complied with all the requirements of the 
Income Tax Act (the Act). We summarize the non-compliance in the table below, 
and explain it in detail in the body of this letter. 

The Foundation has another opportunity to respond and present additional 
information. The Foundation must comply with the law; if it does not, its 
registered status may be revoked in the manner described in section 168 of the 
Act, or sanctioned in the manner described in section 188.1 of the Act. 

AREAS OF NON-COMPLIANCE 
Issue Reference 

1. Failure to devote resources to a charitable purpose: 
- Private benefit 149.1(3), 168(l)(b) 
- Conferring an undue benefit to a person 188.1(4), 188.1 (5) 

2. Failure to meet the disbursement quota: 149.1(4.l)(d), 168(l)(b), 
- Delay of expenditure on its own charitable activities 
- Assisting another registered charity to delay 149.1(4.l)(a), 188.1(11), 

expenditures on its own charitable activities 149.1(4. l)(b), 
- Gifts not at arm's length 188.1(12) 

Canada 
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3. Failure to file an information return as and when required 
b the Act and/or its Re ulations 

Applicable standard of review 

PROTECTED B 

149.1(3), 149.1(14), 
168 1 C 

In the Representations you state that extricable questions of law are to be 
reviewed based on the standard of correctness, and we agree. However, in our 
view the majority of the decisions outlined in our letter of January 8, 2020, are 
concerns involving a mix of fact and law. This is because addressing each of the 
concerns involves both interpreting the statutory provision and the law, and 
applying the law to the facts as found by the CRA. For that reason, we do not 
believe that we can use the standard of correctness during the analysis of our audit 
findings. Rather, as explained in paragraph 3 7 of Canada (Minister of Citizenship 
and Immigration) v Vavilov, 2019 sec 65: 

... where the legislature has provided for an appeal from an administrative 
decision to a court, a court hearing such an appeal is to apply appellate 
standards of review to the decision. This means that the applicable 
standard is to be determined with reference to the nature of the question 
and to this Court's jurisprudence on appellate standards of review. Where, 
for example. a court is hearing an appeal from an administrative decision. 
it would, in considering questions of law. including questions of statutory 
interpretation and those concerning the scope of a decision maker's 
authority, apply the standard of cotTectness in accordance with Housen v 
Nikolaisen, 2002 SCC 33 at para. 8. Where the scope oftbe statutory 
appeal includes questions of fact. the appellate standard of review for 
those questions is palpable and overriding error (as it is for questions of 
mixed fact and law where the legal principle is not readily extricable): see 
Housen. at paras. 10. 19 and 26-37. (emphasis added) 

This means that when there is a statutory right to appeal an administrative 
decision, as in decisions to revoke charitable registration, the standard of review 
for questions of fact, and for questions of mixed fact and law (as is the case in the 
current audit of the Foundation) is "palpable and overriding error". 

The Vavilov decision was considered by the Federal Court of Appeal recently in 
Ark Angel Fund v Canada (National Revenue), 2020 FCA 99. This was a 
decision regarding revocation of charitable registration, and the court described 
how "palpable and overriding error" should be applied. It stated: 

[ 4] As this is a statutory appeal, the appellant must persuade us that the 
Minister has made an error of law or a palpable and overriding error in 
applying the law to the facts: Canada (Minister of Citizenship and 
Immigration) v Vavilov, 2019 SCC 65 at para. 37. The appellant has 
failed to do so. 
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[5] Palpable and overriding error is a high standard. In one case, this 
Court explained the standard as one where "[t]he entire tree must fall"; "it 
is not enough to pull at leaves and branches and leave the tree 
standing": South Yukon Forest Corp. v. Canada, 2012 FCA 165 at para. 
46, approved in Benheim V. St. Germain, 2016 sec 48 at para. 38. In 
another case, this Court explained the standard as follows: 

"Palpable" means an error that is obvious. Many things can 
qualify as "palpable". Examples include obvious illogic in 
the reasons (such as factual findings that cannot sit 
together), findings made without any admissible evidence 
or evidence received in accordance with the doctrine of 
judicial notice, findings based on improper inferences or 
logical error, and the failure to make findings due to a 
complete or near-complete disregard of evidence. 

"Overriding" means an error that affects the outcome of the 
case. It may be that a particular fact should not have been 
found because there is no evidence to support it. If this 
palpably wrong fact is excluded but the outcome stands 
without it, the error is not "overriding". The judgment of 
the first-instance court remains in place. 

There may also be situations where a palpable error by 
itself is not overriding but when seen together with other 
palpable errors, the outcome of the case can no longer be 
left to stand. So to speak, the tree is felled not by one 
decisive chop but by several telling ones. 

(Mahjoub v. Canada (Citizenship and Immigration), 2017 
FCA 157) 

The Meaning of "Disbursements to Qualified Donees" 

In your Representations, you referred to the definitions of "charitable foundation" 
and "charitable purpose" under subsection 149 .1 (1) of the Act and whether the 
permissible act of making "disbursements to qualified donees" includes making 
disbursements that are not gifts. 

Specifically, you stated "the use of the word 'includes' [in the definition of 
charitable purposes] clearly indicates that charitable purposes recognized under 
the Act extend beyond disbursements to qualified donees." You concluded "the 
AFL does not set out any ~ent or analysis as to why the transactions 
involved in acquiring the -shares do not fall squarely within the wording of 
the registered purposes as well as within the statutory definition of 'charitable 
purposes' as an extricable question of law." 
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We understand you to conclude that even if the transactions involving the
shares were a sale, and not a gift, then that sale would be a charitable activity of 
the Foundation, since a disbursement includes a sale. 

In response to your Representations we considered whether there were, as you 
suggested, extricable questions of law that need to be considered in this regard. 

As cited in Sheldon Inwentash and Lynn Factor Charitable Foundation v 
Canada, 2012 FCA 136, the Supreme Court of Canada established the 
approach to the statutory interpretation of the provisions of the Act as 
follows: 

27 The principles to be applied to the interpretation of the definition are well
established: 

It has been long established as a matter of statutory 
interpretation that "the words of an Act are to be read in their 
entire context and in their grammatical and ordinary sense 
harmoniously with the scheme of the Act, the object ofthe Act, 
and the intention of Parliament": see 65302 British Columbia 
Ltd. v. Canada, [1999] 3 S.C.R. 804, at para. 50. The 
interpretation of a statutory provision must be made according 
to a textual, contextual and purposive analysis to find a 
meaning that is harmonious with the Act as a whole. When the 
words of a provision are precise and unequivocal, the ordinary 
meaning of the words play a dominant role in the interpretive 
process. On the other hand, where the words can support more 
than one reasonable meaning, the ordinary meaning of the 
words plays a lesser role. The relative effects of ordinary 
meaning, context and purpose on the interpretive process may 
vary, but in all cases the court must seek to read the provisions 
of an Act as a harmonious whole. 

The words, if clear, will dominate; if not, they yield to an 
interpretation that best meets the overriding purpose of the 
statute. 

See: Celgene Corp. v. Canada (Attorney General), 2011 SCC 1, at 
paragraph 21 . 

The term "charitable foundation" is defined in section 149.1(1) of the Act, which 
states it "means a corporation or trust that is constituted and operated exclusively 
for charitable purposes." Section 149.1 (1) also states that "charitable purposes" 
include the disbursement of funds to a qualified donee." 

Since the rules of statutory interpretation require these words to be read in their 
entire context and harmoniously with the scheme of the Act, it is necessary to 



PROTECTED B 
- 5 -

consider other related provisions of the Act. In particular, the provisions of 
section 149.1(1) which define "disbursement quota," and the provisions of section 
149.1(3)(b) which permits revocation where a public foundation "fails to expend 
in any taxation year, on charitable activities carried on by it and by way of gifts 
made by it to qualified donees, amounts the total of which is at least equal to the 
foundation's disbursement quota for that year." 

Since the Act is clear that a foundation's own charitable activities, combined with 
its gifts to qualified donees, must at least equal its "disbursement quota" for the 
year, it can be inferred that "disbursements to qualified donees" in the definition 
of charitable purposes means "disbursements by way of gifts to qualified donees." 
Indeed, if this were not the case, and any transfer of funds by a registered 
charity-including a sale of property-could enable it to meet its disbursement 
quota (DQ), then the DQ provisions of the Act, which are clearly meant to ensure 
charities spend a minimum amount each year to further their charitable purposes, 
would have no real function. 

This interpretation is consistent with the wording of paragraph 149.1(3)(b.l) of 
the Act which permits the revocation of a public foundation if it makes a 
"disbursement by way of gift" other than a gift in the course of its charitable 
activities or to a qualified donee. • 

According to the Canadian Oxford Dictionary, ''disbursement" means ·'the act of 
paying out money especially from a fund." Given the other references in the Act. 
which imply an intention that a registered charity expend a minimum amount of 
resources annually on charitable activities or on gifts to qualified donees, it is 
difficult to see how the legislator could have intended the DQ could be met by the 
mere selling of property, let alone by taking part in transactions such as those that 
we have described as a tax planning a1rnngement, which provided a private 
benefit to a third party. 

It is our view, therefore, that the correct interpretation of the Act is that 
·'disbursements to qualified donees" means "disbursement by way of gifts to 
qualified donees.'' 

Regarding our interpretation of the word .. includes'·, while the court in the 
Prescient 1 case did indeed state that the word "includes'' in the definition of 
charitable purposes indicates charitable purposes extend beyond disbursements to 
qualified donees, it is our view that the coUJt was referring to the fact that while 
charitable purposes are defined in the common law. the term as used in the Act 
also includes disbursements to qualified donees. This is clear since the court 
proceeded to refer to the common law treatment of charitable purpose and 
referenced the Vancouver Society2 decision. 

1 Prescient Foundation, FCA 120 
2 Vancouver Society of Immigrant and Visible Minority Women v MNR [1999) I SCR IO 
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In conclusion, it is our view that the transactions involved in acquiring the_ 
shares do not fall within the wording of the Foundation's registered purposes, nor 
within the statutory definition of ''charitable pur~ as an extricable question 
of law. We are of the opinion that the sale ofth~ shares is not a charitable 
activity and as such, does not further the Foundation's stated charitable purposes. 

Identified areas of non-compliance 

1) Failure to devote resources to a charitable purpose 

Transactions related to the shares 

Delivery of non-incidental private benefits 

A registered charity must be established and operated for the purpose of delivering 
a charitable benefit to the public or a sufficient segment thereof. The public benefit 
requirement prevents a charity from conferring an unacceptable private benefit in 
the course of pursuing charitable purposes. 

At common law, a private benefit3 means a benefit provided to a person or 
organization that is not a charitable beneficiary, or a charitable beneficiary where a 
benefit goes beyond what is considered to be charitable. Private benefits can be 
conferred on a charity's staff, directors, trustees, members, and/or volunteers while 
they are carrying out activities that support the charity, or to third parties who 
provide the charity with goods or services. Where it can be fairly considered that 
the eligibility of a recipient relates solely to the relationship of the recipient to an 
organization, any resulting benefit will not be acceptable. 

Providing a private benefit is unacceptable unless it is incidental to accomplishing 
a charitable purpose. A private benefit will usually be incidental where it is 
necessary, reasonable, and proportionate to the resulting public benefit.4 

Necessary means legitimately and justifiably resulting from: 

• an action taken to achieve a charitable purpose; 
• a necessary step, a consequence, or a by-product of an action taken to 

achieve a charitable purpose; or 
• the operation of a related business as defined in paragraph 149.1(1) of the 

Act. 

3 For more information, see CRA Guidance product CG-019: How to draft purposes for charitable 
registration. Note that the terms "Personal benefit" and "Private benefit" are interchangeable. 
4 

For more information, see CRA Policy statement CPS-024, Guidelines for registering a charity: 
Meeting the public benefit test. 



PROTECTED B 
- 7 -

Reasonable means related to the charitable need and no more than is needed to 
achieve the purpose, and fairly and rationally assessed and distributed. 
and 

Proportionate means the private benefit cannot be a substantial part of a purpose or 
activity, or be a non-charitable end in itself. The private benefit must be secondary 
and the public benefit must be predominant and more significant. 

Additionally, the public benefit cannot be too speculative, indirect or remote, as 
compared to a more direct private benefit, particularly when a direct benefit is to 
private persons, entities, or businesses. 

Examples of unacceptable (not incidental) private benefit might include: 

• paying excessive salaries/remuneration; 
• paying for expenses, or providing benefits that are not justified or needed 

to perform required duties; 
• providing excessive per diems; 
• unjustified/unnecessary or excessive payments for services, facilities, 

supplies, or equipment; or 
• promoting the work, talent, services, or businesses of certain persons or 

entities, without justification. 

You state in your Representations that our letter of January 8, 2020, did not disclose 
any private benefit and further state that no private persons who benefited have 
been identified. Accordingly, we are clarifying our position with respect to this 
private benefit concern. 

provided an unacceptable private benefit to 
a private, for-profit corporation, when it 

ecame mvo ve m acilitating a private tax planning arrangement. In our view, the 
private benefit to - resulting from this tax planning arrangement is both 
unnecessary and not justified by a proportionate public benefit. 

Below is the series of transactions that in our view demonstrates how the 
Foundation provided a private benefit to-: 

1) donated - shares to CHIMP 
Charitable Impact Foundation (Chimp). 

2) -old land to Paraklesis Foundation (Paraklesis), a qualified donee, 
and took back a mortgage from Paraklesis in payment. 

3) -requested that the mort a e be "satisfied upon receipt of 1,123,362 
shares of which Paraklesis did not own 
at the time. 
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4) A series of transactions5 occurred which resulted in the transferring of 
-shares from Chimp, via the Foundation, to Paraklesis. 

5) Paraklesis satisfied the terms of the mortgage by transferring the -
shares to - as requested by 

In the above series of transactions the- shares both started and ended in the 
hands of - a private, for-profit corporation. This is in contrast to what you 
indicated in your Representations that "the Foundation became involved to enable 

-shares to become a charitable asset." Our position is that one of the purposes 
for the transactions was to allow-to receive a tax credit for its donation to 
Chimp for assets which were ultimately returned to it as part of a pre-arranged 
series of transactions. As such, we maintain our position from our January 8, 2020, 
letter that the purposes of these transactions were not charitable, and that by 
partaking in the transactions the Foundation provided an unacceptable private 
benefitto-

lt is our position that in providing a private benefit to-the Foundation has 
failed to meet the requirements of subsections 149 .1 (3) of the Act. For this 
reason, it appears there may be grounds for revocation of the charitable status of 
the Foundation under paragraph 168(1)(b) of the Act. 

Conferring an undue benefit to a person 

Pursuant to subjection 149.1(1) of the Act, as a public foundation no part of the 
Foundation's income can be payable to, or otherwise made available for, the 
personal benefit of any proprietor, member, shareholder, trustee or settler thereof." 
Any portion of a public foundation's income that is received by such a person 
would be an unacceptable private benefit. 

Typically, private benefits that are unacceptable under the common law will also 
be "undue" under subsection 188.1(5) of the Act. An undue benefit6 means a 
benefit provided by a registered charity, a registered Canadian amateur athletic 
association (RCAAA), or a third party at the direction, or with the consent, of a 
charity or RCAAA that would otherwise have had a right to that amount. 

An undue benefit includes a disbursement by way of a gift or the amount of any 
part of the income, rights, property or resources of the charity or RCAAA that is 
paid, payable, assigned or otherwise made available for the personal benefit of any 
person who: 

• is a proprietor, member, shareholder, trustee or settlor of the charity or 
RCAAA; 

• has contributed or otherwise paid into the charity or RCAAA more than 
50% of the capital of the charity or RCAAA; or 

5 This series of transactions was outlined in Appendix A of our letter dated January 8, 2020, which 
is enclosed with this letter. 
6 Undue Benefit penalties are assessed under subsection 188.1 (4) of the Act. 
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• does not deal at arm's length with a person in (a) or (b), or with the charity 
orRCAAA. 

Conversely, an undue benefit does not include 

a) reasonable consideration or remuneration for property acquired or services 
received by the charity or RCAAA; 

b) a gift made, or a benefit conferred, in the course of a charitable act7 in the 
ordinary course of the charitable activities carried on by the charity unless 
it can be reasonably considered that the beneficiary was eligible for the 
benefit solely due to the relationship of the beneficiary to the charity; or 

c) a gift to a qualified donee; 

2016 

In our January 8, 2020 letter we advised ou that we considered that in paying the 
consulting fees to the Foundation 
had conferred an undue benefit to the recipients of the consulting fees. In your 
Representations you stated that we failed to properly explain why we took that 
position. 

Below is a listing of facts that we collected during the audit which we considered 
in arriving at our position: 

• Invoice -from "for professional 
services related to all dealings with - and transfer of income 
producing assets into Archon and issues related to enhancing the value of 
the Foundation's Archon holdings." 

• The Foundation explained that was retained as a consultant 
to "propose a plan to have 
zone" to Arch on." 

• The direct beneficiaries of this plan are-and Archon. Neither of 
these is a qualified donee. 

• The Foundation benefits indirectly along with all other shareholders 

• 

We fail to see the public benefit resulting from the payment of these consulting 
fees. Based on the information provided, these consulting fees are the 
responsibility of- and Archon as they are the only persons directly 
involved in this proposed plan. The Foundation only benefits indirectly_ 

We have 
therefore considered the Foundation's act of paying for the consulting fee 

7 While the term "charitable act" is not defined in the Act, in our view it is considered to refer to 
an activity that itself provides a charitable benefit to an eligible beneficiary. 
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expenses incurred by - and Archon as gifting to non-qualified donees 8 

and constitutes an undue benefit as a disbursement by way of a gift to a non
qualified donee. 

Per subsection 188.1(4) the value of the undue benefit penalty is 105% of the undue 
benefit. Accordingly, and as outlined in our letter of January 8, 2020, the amount 
of the undue benefit penalty for the 2016 fiscal period is $34,125. Please see the 
table below for details regarding this calculation. 

2017 

• Invoice - from states "for consulting services 
rendered in all conversations and meetings related to making water turbine 
operational and in seeking additional funding" 

• The Foundation does not own any water turbines 
• The direct beneficiary of these services is , 

who owns water turbines.-is not a qualified donee 
• The Foundation benefits indirectly as -in - along with. 

The services in question were provided tollllllland not to the Foundation. It is 
not clear why the Foundation would be paying for fundraising 
services provided tclllllll When asked about these expenditures, the Foundation 
only clarified that the funding was necessary for repairs to the prototype turbine 
created by -Based on the information provided, it is the responsibility of 
-to acquire this funding. We have therefore considered the Foundation's act 
of payin~ fundraising expenses to be a gift to a non-qualified donee and 
constitutes an undue benefit as a disbursement by way of a gift to a non-qualified 
donee. 

Per subsection 188.1 (4) the value of the undue benefit penalty is 105% of the 
undue benefit. Accordingly, and as outlined in our letter of January 8, 2020, the 
amount of the undue benefit penalty for the 2017 fiscal period is $8,143. Please 
see the table below for details regarding this calculation. 

In conclusion, as we have not been provided with any new information in regards 
to the Foundation's devotion of resources it remains our position that the 
Foundation engaged in a private tax planning arrangement, and that the Foundation 
has conferred an undue benefit in both years of the audit period by using its 
resources to pay for non-charitable expenditures incurred by non-qualified donees 
that were not in furtherance of the Foundation's own charitable purposes. 

The undue benefits conferred to Archon, and ~e subject to 
sanctions under subsection 188.1(4) of the Act as follows: 

8 The non-qualified donees in this case are and Archon. 
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Headwaters Foundation 
Year Type of Sanction% Sanctioned Sanction 

Sanction Amount 
2016 Undue 105% $ 32,500 $ 34,125 

benefits 
2017 Undue 105% $ 7,755 $ 8,143 

benefits 
Total $ 40,255 $ 42,268 

For the reasons stated above, it appears there may be grounds for revocation of 
the Foundation's charitable status under paragraph l 68(1)(b) of the Act for 
providing private benefits, and there may also be grounds to sanction the 
Foundation under subsection 188.1(4) of the Act for conferring undue benefits. 

2) Failure to meet the disbursement quota 

The Act requires public foundations to make disbursements on charitable 
activities each year equal to at minimum the disbursement quota (DQ). Per the 
definition provided in subsection 149.1(1) of the Act, a public foundation with 
assets not used in charitable activities (for example, investments) over $25,000 
calculates its DQ as 3.5% of those assets. 

Failure to make disbursements at least equal to the DQ can result in the 
revocation of a public foundation per paragraph 149.1 (3)(b) of the Act. 

You stated in your Representations that in our January 8, 2020 letter we failed to 
either quantify or stipulate the amount of expenditures that we believe the 
Foundation must complete in order to meet its OQ. We have enclosed a working 
paper which outlines how we have calculated a DQ shortfall of $5.6 million. 

Delay of expenditure on its own charitable activities 

Under paragraph 149.1(4.l)(a) of the Act, if a registered charity enters into a 
transaction (including a gift to another registered charity) and it may be 
reasonably considered that a purpose of the transaction was to avoid or unduly 
delay expenditure of amounts on charitable activities, the registered charity may 
be subject to revocation under paragraph 168(l)(b) of the Act. Similarly, a 
registered charity may also be financially penalized for partaking in such a 
transaction under subsection 188. l ( 11) of the Act. 

As we explained in our January 8, 2020 letter, we are of the opinion that there is 
considerable evidence to conclude that a purpose of the Foundation's involvement 
in the transactions with Paraklesis was to delay expenditures on charitable 
activities. 
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As discussed in the preceding section of this letter, during our audit we 
determined that the series of transactions involving the-shares were pre
arranged and not undertaken for charitable purposes. 

In our view, the Foundation benefited from the transactions as they made it 
appear as though a charitable gift was made to Paraklesis, which was used by the 
Foundation to meet its DQ. As indicated above, it is our view that the individual 
transactions in the series of transactions, in.eluding the Foundation's artificial gift 
to Paraklesis9, were not charitable in nature as they did not fulfill a charitable 
purpose. Rather, it is our view that the Foundation partook in the series of 
transactions as it enabled the Foundation to meet its DQ which it would not have 
met otherwise. Apart from this DQ benefit, we see no other explanation for why 
the Foundation would become a part of these transactions. 

To demonstrate this point, as of August 31, 2017, the Foundation owned the 
following assets: 

• 3,250,000 of shares. These are shares that do not have 
significant trading activity and the Foundation did not make any effort in 
the audit period to sell these shares. There have not been any dividends 
received on these shares; 

• A note receivable on which interest has been accrued, but not paid; and 
• Investment in - for which the Foundation has not received any return 

up to the end of the audit period. 

Given the nature of the Foundation's assets, and the lack of any significant 
revenue during the audit period 1°, we conclude that the Foundation would have 
not met its DQ requirements without including the artificial gift to Paraklesis. 

Moreover, given the circuitous nature of the series of transactions involving the 
- shares, we do not believe that there is any evidence that the transfer of the 
shares can be considered a gift to another qualified donee as reported by the 
Foundation. 

A transfer of resources cannot be considered a gift if the supposed gifting entity 
receives valuable consideration in return (for the~ In this case, as part of a 
series of transactions the Foundation transferred-shares worth $4,712,500 
to Paraklesis and in return received a cash transfer of $4,736,000 from Paraklesis. 
In our view, the cash transfer is clearly material enough to consider it to be 
valuable consideration (that is, the Foundation's transfer of the-shares 
cannot therefore be considered a gift). 

9 
The artificial gift in question is the transaction from the Foundation to Paraklesis which was part 

of the series of transactions that resulted in llllbeing transferred from Chimp to Paraklesis. 
10 

Other than the artificial gifts from other charities in the pre-arranged plan we discuss elsewhere 
in this letter. 
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This is relevant as the Foundation reported on its T3010 information return that 
the above transfer was a gift to a qualified donee and included it in its calculation 
of the DQ. In our view, as it is not a gift to a qualified donee, and as there is no 
evidence that the Foundation ever utilized these resources (that is, the
shares) on charitable activities, this transfer cannot be included as a charitable 
expense in the calculation of the Foundation's DQ. As a result, in our calculation 
of the DQ we have re-characterized $4,712,500 of the Foundation's $8,712,500 
total reported gifts to qualified donees as a sale (which is not a charitable 
activity). 

Under paragraph 149.1(4.l)(a) a registered charity may be revoked for 
intentionally delaying the expenditure of resources on charitable activities. Also, 
under subsection 188.1 ( 11 ), a charity may be assessed a sanction equal to 110% 
of the amount of the expenditure avoided or delayed. In this regard, the 
Foundation's potential sanction is calculated as follows: 

Year 

2016 

Headwaters Foundation 
Type of Sanction Sanction % Sanctioned 

Delay of 
expenditures 

110% 
Amount 

$4,712,500 

Sanction 

$5,183,750 

For the reasons stated above, it appears there may be grounds for revocation of 
the Foundation's charitable status under paragraph 149.l(l)(a) of the Act, and 
there may also be grounds to sanction the Foundation under subsection 188.1 (11) 
of the Act for delaying expenditures. 

Assisting another registered charity to delay expenditures on its own charitable 
activities 

Under paragraph 149.1(4.l)(b) of the Act, if a registered charity enters into a 
transaction with another registered charity and it may be reasonably considered 
that a purpose of the transaction was to assist the other registered charity in 
avoiding or unduly delaying the expenditure of amounts on charitable activities, 
the registered charity may be subject to revocation under paragraph 168(l)(b). 

It is our view that by partaking in the series of transactions involving the
shares, the Foundation assisted Paraklesis to delay expenditures on charitable 
activities. The $4.7 million of assets going back and forth between the 
Foundation and Paraklesis provides the same benefit to both the Foundation and 
ParakJesis; it allows both charities to meet several years of the minimum DQ. 
This activity does not further a charitable purpose. 

Our view is supported by several factors. Firstly, there is no commercial purpose 
to these transa~tion itself acknowledged that "if Paraklesis had 
an account at---- in July, the Foundation would not have been 
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involved." This indicates to us that the Foundation did not involve itself in this 
series of transaction for its own benefit. Secondly, there was no benefit to the 
Foundation, other than being able to meet its DQ with an artificial gift to Paraklesis 
as previously discussed. This is important to note as meeting the DQ is not in and 
of itself a charitable purpose. Rather, a charity meets its DQ by devoting resources 
to a charitable purpose. Lastly, the Organization only held the shares for 9 days. 
This demonstrates that the Foundation was not investing in the shares as an 
investment opportunity. It is evidence that the Foundation only purchased the 
shares as part of the aforementioned pre-planned series of transactions. 

It is also relevant that during the audit interview when we asked director Leslie 
Brandlmayr the reason for these circular transactions, she did not provide any 
explanations relating to the Foundation's own stated charitable purposes. Rather, 
she explained that the Foundation was aiding Paraklesis to obtain these shares, 
which the Foundation never intended to hold on to. Our position is that the 
Foundation was accommodating Paraklesis by allowing it to make use of the 
Foundation's account. This activity does not further a charitable 
purpose, and as we have previously discussed Paraklesis did not maintain 
ownership of the - shares for very long. Instead, the shares ended up in the 
hand of t~rofit entity - thereby providing an unacceptable private 
benefitto-

Our view is further supported by an email dated February 23, 2018, from David 
Harrop of Paraklesis in which he states ,., , on his own added a series of 
transactions intended to include a parallel donation of $4.7M with Headwaters 
Foundation to cover several years of the minimum required donation." Since Mr. 
Harrop is the representative of Paraklesis, it is presumed that he is referring to 
Paraklesis' "minimum required donation," or DQ. 

This email, in conjunction with other evidence, provides us with a clear indication 
that the Foundation entered this series of transactions, at least in part, to assist 
Paraklesis to delay the expenditure of its resources on charitable activities by 
artificially meeting Paraklesis' DQ requirement. Entering into transactions to assist 
other charities, such as Paraklesis, to artificially meet their DQ requirements does 
not further a charitable purpose. 

As per paragraph 149.1(4.l)(b) of the Act, we have grounds to revoke the 
registration of the Foundation in the manner described in paragraph 168(1)(b) of 
the Act. 

Gifts not at arm's length 

11 
T~' referenced here is --is the architect of the plan to get 

the~es from Chimp to Paraklesis and the employer of the majority of the board of 
directors of the Foundation. 
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As we have outlined in previous sections, it is our view that the funds the 
Foundation received from Paraklesis were not received as gifts because they were 
received in exchange for valuable consideration 12. As such, neither of the 
provisions listed in the following paragraphs are applicable to the series of 
transactions in question. Nevertheless, we are including this discussion within this 
letter so that you will also have to ability to provide representations in this regard 
during the current audit. 

This means that if you successfully demonstrate to us that the resources 
exchanged between the Foundation and Paraklesis were in fact legitimate gifts, 
you will be required to also demonstrate that the resources the Foundation 
received from Paraklesis were expended as and when required. Accordingly, the 
explanations below are provided to address our non-compliance concerns in the 
event that you can successfully demonstrate to us that the resources exchanged to 
and from Paraklesis can be considered gifts in the charitable sense. 

Legislation 

Under paragraph 149 .1 ( 4.1 ( d) of the Act, the Minister may revoke the registration 
of a registered charity in the manner described in section 168 of the Act if: 

it has in a taxation year received a gift of property ( other than a 
designated gift) from another registered charity with which it does not 
deal at arm's length and it has expended, before the end of the next 
taxation year, in addition to its disbursement quota for each of those 
taxation years, an amount that is less than the fair market value of the 
property, on charitable activities carried on by it or by way of gifts made 
to qualified donees with which it deals at arm's length; 

This means that if a registered charity receives a gift from another registered 
charity with which it does not act at arm's length, it must expend-in addition to 
its DQ-the fair market value of that gift prior to the end of the follow taxation 
year. An additional requirement is that the expended amounts cannot be gifted to 
registered charities with which it does not act at arm's length. 

If a registered charity does not fulfill these requirements, it may either have its 
registration revoked under paragraph 149.1 (4.1 )(d) of the Act, or be financially 
penalized under subsection 188.1(12) of the Act. 

Subsection 188.1 (12) states that: 

12 
In this case, as part ofa series of transactions the Foundation transferredllllshares worth 

$4,712,500 to Paraklesis and in return received a cash transfer of $4,736,000 ti-om Paraklesis. In 
our view, the cash transfer is clearly material enough to consider it to be valuable consideration. 
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If a registered charity has in a taxation year received a gift of property 
( other than a designated gift) from another registered charity with which it 
does not deal at arm's length and it has expended, before the end of the next 
taxation year, in addition to its disbursement quota for each of those 
taxation years, an amount that is less than the fair market value of the 
property, on charitable activities carried on by it or by way of gifts made to 
qualified donees with which it deals at arm's length, the registered charity is 
liable to a penalty under this Act for that subsequent taxation year equal to 
110% of the difference between the fair market value of the property and 
the additional amount expended. 

Audit Findings 

On July 30, 2015, the Foundation received $4,736,062.50 in cash from Paral<lesis 
in a non-arm's length transaction. If, as the Foundation has suggested, we 
consider this amount to be a gift, then the Foundation would be required to 
expend this amount on its own charitable activities or as a gift to a registered 
charity acting at arm's length by the end of its following fiscal period (that is, 
August 31, 2016) 13. 

Also, on July 30, 2015, after receiving the above funds the Foundation made a 
$4,000,000 gift to CHIMP Charitable Impact Foundation (CHIMP). This gift is 
less than the $4,736,062.50--received from Paral<lesis-that the Foundation was 
required to expend 14. Additionally, as we stated in our January 8, 2020 letter, the 
gift to CH1MP in our view was not made at arm's length, and so the $4,000,000 
cannot be included as a contribution towards the Foundation's expenditure 
requirement. 

We have also found that the Foundation was similarly non-compliant with the Act 
when it received, on July 14, 2015, a total of$4,750,000 from Timothy 
Foundation (Timothy) and Association for the Advancement of Scholarship 
(AAS). As with the amounts received from Paraklesis, these transactions were 
not made at arm's length. 

Per paragraph 149.1(4.l)(d) of the Act, the Foundation was required to expend 
this amount on its own charitable activities or as a gift to a registered charity 
acting at arm's length by the end of its following fiscal period (that is, August 31, 
2016). As we have previously explained, the Foundation did not make the 
required amount of acceptable expenditures in this regard. 

13 Meaning, funds a charity receives as gifts from person(s) not at arm's length and gifted to 
person(s) not at arm's length are not to be included in a charity's OQ calculation. 
14 

No evidence was provided to support that the Foundation incurred any acceptable charitable 
expenses prior to August 31, 2016 (that is, the following year's fiscal period end) to contribute 
towards its DQ. 
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We note from the Representations that the Foundation "maintain[s] that these 
transactions were intended between the parties to be gifts. However, as previously 
explained, the $4,712,500 reported as a gift to Paraklesis was not in fact a gift due 
to valuable consideration being exchanged. Furthermore, we maintain that the 
Foundation is not at arm's length with Timothy and AAS and hence there is the 
further requirement that the $4,750,000 received by the Foundation from these 
two entities be disbursed to an arm's length entity. This requirement was not met 
for the $4,000,000 transferred to CHJMP. 

You stated in your Representations that we failed to provide a fact-based 
explanation in our January 8, 2020, letter to demonstrate how we made the 
determination that by participating in this series of transactions the Foundation 
was acting in a non-arm's length manner with Timothy, AAS, and CHIMP. 

As requested, below we provide factual details demonstrating how we have 
concluded that when the Foundation received gifts from Timothy and AAS, those 
gifts were not made at arm's length, and how we have concluded that the 
Foundation's gift to CHIMP was not made at arm's length. 

1) The following series of transactions were pre-arranged: 

• The set of transactions relating to the -shares were planned as early 
as November 11, 2014, when Blake Bromley proposed to - to donate 
these shares. 

• At November 11, 2014 the plan was for Paraklesis to obtain the -
shares directly from Chimp as a donation. 

• On July 13, 2015 Blake Bromley explained in an email that there was a 
problem with implementing the November 11, 2014, plan. Chimp did not 
have the technological capacity to do the transfer of the - shares. 

• In the same email, Blake Bromley proposed a solution, stating that the 
difficulty can be overcome by having an indirect transfer using an 
intermediary charity. The intermediary charity would buy the - shares 
from Chimp and then donate the shares to Paraklesis. He further states "I 
have foundations which are willing to front the cash" to allow Paraklesis 
to buy the-shares from Chimp. 

• The Foundation did acquire the- shares for the benefit of Paraklesis, 
following the plan of Blake Bromley. 

• In its Representations, the Foundation itself states "if Paraklesis had an 
account at in July, the Foundation would not have been 
involved," and "the purchase of the shares required a registered charity 
with a public securities account such as the Foundation." These 
requirements were identified by Blake Bromley in the July 13, 2015 
email. 

2) The corporate structure of the parties involved in the series of 
transactions. 

viviankrause
Highlight

viviankrause
Highlight
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The Foundation: 

• Per the bylaws of the Foundation, the members have the power to appoint, 
remove and extend the board of directors .. 

• The same three individuals are both members and directors of the 
Foundation 

• Blake Bromley is 
of the Foundation. 

of two out of the three members/directors 

• Although he is neither a member nor a director of the Foundation, Blake 
Bromley signed the two cheques to CHIMP totalling $4,000,000 which 
was reported as a gift. 

• Blake Bromley is the 
- and he was remunerated to 
create the plan relating to the-shares. This plan resulted in the 
transfers of funds which are reported as gifts to qualified donees by the 
Foundation. No other gifts were reported by the Foundation. 

• is the consultant that provided the services which make up 
the main operating expenditures of the Foundation. 

Timothy Foundation (Timothy): 

• Per the bylaws of Timothy, the members have the power to appoint, 
remove and extend the board of directors. 

• Blake Bromley is a member and the other two members are~f 
Blake Bromley. 

• Blake Bromley signed the $2.5 million cheque from Timothy to the 
Foundation on July 14, 2015. 

• The next day, J~ 2015, the $2.5 million was used by the Foundation 
to purchase the - shares from Chimp. 

• Blake Bromley attended all three annual general meetings of Timothy 
surrounding July 14 and July 15, 2015. 

Association for the Advancement of Scholarship (AAS) 

• Per the bylaws of AAS, the members have the power to appoint, remove 
and extend the board of directors. The only member of AAS is John 
Bromley. 

• John Bromley-Blake Bromley. 

CHIMP 

• Per the bylaws of CHIMP, the members have the power to appoint, 
remove and extend the board of directors. The only member of CHIMP is 
Chimp Fund 



• 
Chimp Fund 

• John Bromley 
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John Bromley are two out of the three members of 

Blake Bromley 

Based on these facts, we have enough information to conclude that in becoming 
involved in the series of transactions, the Foundation was not acting at arm's 
length with either Timothy, AAS, or CHIMP both due to fact that the series of 
transactions was pre-arranged and due to the relationships that Blake Bromley has 
with all the entities involved. As such, the Foundation's gift to CHIMP cannot be 
considered as a contribution to the Foundation's DQ, and under paragraph 
149.1(4.l)(d) of the Act the Foundation may be revoked. 

Furthermore, and as mentioned in our letter of January 8, 2020, the Foundation 
may also be liable to a penalty equal to 110% of the gift not made to an arm's 
length entity per subsection I 88. l (12) of the Act. The Foundation's potential 
penalty is as follows: 

Headwaters Foundation 
Year Type of Sanction% Sanctioned Sanction 

Sanction Amount 
2016 Gift not at 110% $2,500,000 $2,750,000 

arm's length 
(Timothy) 

2016 Gift not at 110% $2,250,000 $2,475,000 
arm's length 

(AAS) 

Total $4,750,000 $5,225,000 

Please also note that we have corrected the amount of the non-arm's length gift 
that we are potentially sanctioning from the amount in our January 8, 2020 letter. 
There was an error in the calculation and the amount should be $4,750,000 not 
$4,000,000. 

For the reasons stated above, it appears there may be grounds for revocation of 
the Foundation's charitable status under paragraph 168(1)(b) of the Act, and there 
may also be grounds to sanction the Foundation under subsection 188.1(12) of the 
Act for misusing gifts not at arm's length. 

In conclusion, we maintain our position that the Foundation failed to comply with 
the DQ requirements contained in the Act, and pursuant to subsection 149.1 (3) and 
paragraphs 149.1(4.l)(a), (b) and (d) of the Act, the Foundation's registration may 
be revoked. 
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3) Failure to file an information return as and when required by the Act 
and/or its Regulations 

Regarding our concerns that the Foundation did not accurately complete its 
T3010 information return, you state in your Representations that the Foundation 
received professional advice that the- shares were a capital asset and 
consequently reported them as such. While shares can sometimes be considered 
capital assets, in this particular case the Foundation knew that it only owned the 
shares for nine days and received no long-term benefit from them. It is therefore 
not reasonable to argue that the - shares in question could be classified as 
capital assets of the Foundation at any point in time. 

As regards the $4,735,985 cash received from Paraklesis, you state in your 
Representations that you agree that this is revenue from sales of goods and 
services; however, you have not demonstrated what goods and services were sold 

-

the Foundation, if not the-shares. To be consistent, the transfer of the 
shares to Paraklesis should not have been reported as a gift and as a sale 

(the proceeds are reported on the information return as revenue). As such, the 
reporting of the $4,712,500 million gift to Paraklesis was both unnecessary and 
inaccurate. 

In conclusion, we maintain our position that the Foundation failed to accurately 
complete its T3010 information return. Per paragraph 168(1 )( c) a registered charity 
that fails to file an information return as and when required by the Act may be 
subject to revocation. Therefore, there may be grounds to revoke the Foundation 
for failing to accurately file its T30 I 0. 

Ineligible Individuals 

In our January 8, 2020 letter we inform the Foundation that one of its directors, 
Christopher Richardson, became an ineligible individual on February I 0, 2018. 

While this is outside the audit period, it is important to note that should the 
Foundation not remove Mr. Richardson as a director, it could result in the 
Foundation's registration being revoked under paragraph 149.1(4. l)(e) of the Act. 

The Foundation's options: 

a) Respond 

If the Foundation chooses to respond, send written representations and any 
additional information regarding the :findings outlined above within 30 
days from the date of this letter to the address below. After considering 
the response, the Director General of the Charities Directorate will decide 
on the appropriate course of action. The possible actions include: 

• no compliance action; 
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• issuing an educational letter; 
• resolving the issues through a Compliance Agreement; 
• applying penalties or suspensions or both, as described in sections 

188.1 and 188.2 of the Act; or 
• issuing a notice of intention to revoke the registration of the 

Foundation in the manner described in subsection 168(1) of the 
Act. 

b) Do not respond 

The Foundation may choose not to respond. In that case, the Director 
General of the Charities Directorate may issue a notice of intention to 
revoke the registration of the Foundation in the manner described in 
subsection 168( 1) of the Act. 

If the Foundation appoints a third party to represent it in this matter, send us a 
written request with the individual's name, the individual's contact information, 
and explicit authorization that the individual can discuss the file with us. 

If you have any questions or require further information or clarification, do not 
hesitate to contact me at the numbers indicated below. My team leader, Crystal 
Scott, may also be reached at 250-857-2222. 

Yours sincerely, 

Maria Popova,-
Audit Division - Charities Directorate 
Vancouver Island and North Tax Services Office 

Telephone: 
Toll Free: 
Facsimile: 
Address: 

778-835-3255 
1-855-522-7864 
250-363-3000 
c/o 9755 King George BL VD 
Surrey, BC V3T 5El 

c.c.: Leslie Brandlmayr 

Enclosures: Letter dated January 8, 2020 
Letter dated March 9, 2020 
Disbursement Quota Calculation 
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