
March 9, 2020 

Canada Revenue Agency 
Vancouver Island Tax Services 
c/o 9755 King George Boulevard 
Surrey, BC V3T 5E1 

Attention: Maria Popova 

Dear Madam 

Re: HEADWATERS FOUNDATION BN 83102 4203 RR0001 
(the "Foundation") 
Your File#: 3045194 

We write in response to the Administrative Fairness Letter dated January 8, 2020 ("AFL") 
wherein you invite the Foundation to respond with written representations and any 
additional information regarding the findings outlined in the AFL. We will begin with a 
discussion of legal and definitional issues because the AFL sets out some provisions as 
of the Income Tax Act ("the Act") as the basis for its determinations. The AFL also cites 
the Federal Court of Appeal decision in Prescient Foundation and Minister of National 
Revenue' ("Prescient Decision") so our response will also draw on that case in this 
response. 

EXTRICABLE QUESTIONS OF LAW 

To the extent that the AFL takes any position on the interpretation of a statutory 
provision, the Federal Court of Appeal expressly held that the interpretations of the Act 
are "extricable questions of law" 2. It is important for CRA, when writing an AFL, to 
remember that the Court has unequivocally ruled that when it acts upon its 
administrative interpretation of the Act it is raising an "extricable question of law". 
Consequently, when it makes a determination that the Foundation was operated for a 
non-charitable purpose, CRA must have a correct interpretation of what is a "charitable 
purpose" because that is a defined statutory provision. 

Identifying issues as extricable questions of law is important because the Federal Court 
of Appeal held that these issues must "be determined on a standard of correctness" 3. 
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The AFL raised the Minister's intention to revoke and it was in a revocation context that 
the Court made this determination 4. 

It is important when considering the operations of the Foundation to remember that the 
Court went on to hold that "the reasonableness standard of review does not apply to the 
Minister's interpretation of section 149.1 and related statutory provisions because 
"Parliament has not provided for deference to the Minister on questions of law in the 
context of an appeal under paragraph 172(3)(a.1) of the Act7.8, The Court held in the 
Prescient Decision that the issue as to "wheth'er a charitable gift to a non-qualified donee 
is a valid legal ground to revoke a registration" was an extricable question of law "which 
must be reviewed on a standard of correcthess"8. The AFL raises extricable questions of 
law. 

THE LEGISLATIVE PROVISIONS 

  

The Foundation is a "charitable foundation" which is defined under subsection 149.1(1) of 
the Act "as a corporation or trust that is constituted and operated exclusively for 
charitable purposes"7. The Prescient Decision said that "subsection 149.1(1) of the 
Act provides that 'charitable purposes' includes the disbursement of funds to a qualified 
donee' (emphasis added). The use of the word 'includes' clearly indicates that charitable 
purposes recognized under the Act extend beyond disbursements to qualified donees"8. It 
is an extricable question of law as to what operations are included in the word "includes" 
as well as what is meant by "the disbursement of funds to a qualified donee..." rather than 
"gifts". 

The citation from the Prescient Decision in the previous paragraph establishes that the 
Court has already held that "includes" extends beyond disbursements. The purposes of 
the Foundation quoted in the AFL include "to hold, invest, develop, manage, accumulate 
and administer funds and property for the purpose of distributing funds and property 
exclusively to registered charities". These purposes were approved by CRA at the time 
of registration. The AFL does not set out any argument or analysis as to why the 
transactions involved in acquiring the shares do not fall squarely within the 
wording of the registered purposes as well as within the statutory definition of "charitable 
purposes" as an extricable question of law. 

There is no time limit set out in the provisions of the Act as to how long an acquired 
asset must be held before being disbursed. The AFL impugns transfers which fail to 
meet CRA's arbitrary determination as to whether they were gifts as failing to meet the 
statutory definition of "charitable purpose" and in doing so completely disregards that 
the statute says "disbursement of funds" rather than "gifts". While we maintain that 
these transactions were intended between the parties to be gifts, even ifthe AFL's 
statement "this is properly classified as a sale of shares" is correct, a "sale" would still 
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be a "disbursement" - which is the term used in the statutory definition of "charitable 
purpose". 

PRIVATE TAX PLANNING REGARDING SHARES 

It is also not reasonable for the AFL to state: "It is our position that the Foundation was 
operated for the non-charitable purpose of facilitating a private tax planning 
arrangement...". Not a single transaction described in Appendix A resulted in one dollar 
of tax benefit going to either a donor or the recipient. The AFL does not identify a single 
"private benefit" which results from these transactions. It simply makes a bald allegation 
without any supporting evidence. Similarly, it identifies not a single "private person" who 
has allegedly benefited. The only parties are registered charities rather than "private 
persons". 

It is unfortunate that Appendix A, when it sets out the chronology of transactions, did not 
include the fact that the Paraklesis Foundation ("Paraklesis") did not receive title to the 
1,250,000 hares (" Shares") until September 16, 2015, as set out in the body 
of the AFL. This explains that any complexity to these transactions results from the fact 
that Paraklesis did not have a public securities account which enabled it to receive and 
hold marketable securities until September 2015. Consequently, the Foundation agreed 
to purchase the Shares from Chimp and donate them to Paraklesis by way of deed 
of gift shortly thereafter. If Paraklesis had an account at  in July, the 
Foundation would not have been involved. The purchase of the shares required a 
registered charity with a public securities account such as the Foundation had at  

. Further, the only way to transfer the Shares to Paraklesis in July was to 
do it by deed of gift without a registered transfer taking place. The transfer which took 
place on September 16 after Paraklesis opened an account with a securities broker 
would have taken place at the outset without any involvement of the Foundation. 

It is very clear that tax benefits had no role to play in the involvement of the Foundation. 
The Foundation became involved to enable shares to become a charitable asset in 
July because the donations may not have been made if delayed until September. The 
donor was a corporation with a July 31 fiscal year end so timing was important in the 
same way that individuals seek to complete their charitable donations prior to December 
31. The AFL is very wrong to state this is "a series of transactions best described as a 
tax plan". There is no private benefit to any taxpayer which has been identified in the 
AFL. There is no administrative fairness in the AFL brazenly stating "[o]perating for the 
benefit of a private person is not a charitable purpose" when all the transactions 
described served only to enable a charitable foundation to acquire the Shares 
without any tax receipts or other benefit being provided to a private person. We have 
read the AFL repeatedly and cannot find a single reference to a private person who has 
allegedly benefited from these transactions. 
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PRIVATE BENEFIT IN CONSULTING FEES 

The AFL is also unreasonable to hold that the consulting fees paid with regard to the 
Foundation's deliberations as to whether it should continue to hold its investments in 
shares in a public company and a private company fail the test of being an acceptable 
expenditure. The AFL puts forward no analysis as to why the decision to continue to hold 
these investments is a private benefit to the companies involved. It is very normal for 
charitable foundations to pay for advice on the buying, holding or selling investments. 

Even if these two contracts were imprudent, they are not grounds for revocation. The 
reasonable response would be for CRA to issue an education letter or a compliance 
agreement. 

ARM'S LENGTH RELATIONSHIP BETWEEN CHARITIES 

It is an extricable question of law to be determined on the standard of correctness as to 
whether the charities mentioned in the AFL are arm's length or not. Subsection 251(2) 
sets out the statutory definition of "related persons" with specific stipulations in 
paragraph 251(2)(c) as to whether any two corporations are related. It is our position that 
the foundations named in the AFL do not meet the statutory test of being related 
persons. 

The AFL addresses this extricable question of law by baldly stating: 
"Our audit has determined that the Foundation, Timothy Foundation (Timothy) 
and Association for the Advancement of Scholarship (AAS) are related through 
the application of subparagraphs 251(2)(c)(i) and 251(2)(c)(ii), and paragraphs 
251(I)(a) and/or 251(1)(c)". 

The AFL does not set out any facts to support this determination. There is no way for the 
Foundation to ascertain how the Minister came to this determination so cannot address 
it in a meaningful way when framing this response. The arbitrariness of the Minister's 
decision making on questions which must be determined on the standard of correctness 
raises the doubt as to whether the Minister is extending the Foundation the fairness 
which is required of the regulator when auditing a charitable foundation. 

The AFL very clearly states "We take the position that the lack of commercial purpose is 
indicative of a non-arm's length transaction". It is our position that CRA has clearly failed 
to meet the standard of correctness in determining the extricable question of law as to 
what is the proper interpretation of "arm's length". It is incomprehensible that CRA 
requires a "commercial purpose" in order to establish that a charitable gift is "arm's 
length". One would expect that if the standard of correctness is to be applied to the 
extricable question of law as to what transfers qualify as a "charitable gift" it would be 
completely wrong to require a "commercial purpose". 

In the event that CRA is correct that a "commercial purpose" is required, it is our position 
that this requirement has been met. The Legal Dictionary defines "commercial" to mean 
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"of or relating to commerce". The "commerce" of acquiring or disposing of public 
securities requires a trading account such as the Foundation had at and 
Paraklesis did not have. The transactions involved with the Foundation related to the 
commercial purpose of being able to acquire Shares. 

FAILURE TO MEET THE DISBURSEMENT QUOTA 

One of the grounds for revocation proposed in the AFL is failure to meet the 
disbursement quota. The AFL states that the "Act requires public foundations to make a 
minimal disbursement each year equal to the disbursement quota (DQ)". The AFL cites 
subsection 149.1(3) which gives the Minister the discretion to revoke where the 
Foundation "fails to expend in any taxation year, on charitable activities carried on by it 
and by way of gifts made by it to qualified donees, amounts the total of which is at least 
equal to the foundation's disbursement quota for that year"9. 

However, the AFL does not quantify or stipulate the amount of expenditures that CRA 
believes the Foundation must complete in order to meet its disbursement quota. 
Consequently, the Minister does not set out the case which the Foundation must meet in 
order to avoid the Minister's discretionary ability to revoke. Therefore there is a failure of 
administrative fairness. 

INTENTION TO AVOID OR DELAY EXPENDITURES ON CHARITABLE ACTIVITIES 

The AFL cites paragraph 149.1(4.I)(a) of the Act to propose revocation if a registered 
charity enters into a transaction (including a gift to another registered charity) and it may 
reasonably be considered that a purpose of that transaction was to avoid or unduly 
delay expenditure of amounts on charitable activities. It is a material component of this 
statutory provision that a purpose of the impugned transaction may reasonably be 
considered to avoid or unduly delay the expenditure of amounts on charitable activities. 
The AFL does not make any case as to why the Foundation had any disbursement quota 
problem and does not allege any other basis for reasonably considering a purpose of the 
transactions to be avoiding or delaying disbursements. Unless the Minister sets out 
some reasonable grounds for believing that the purpose of the transactions was to delay 
disbursements, the Minister has not met the statutory grounds for revocation set out in 
paragraph 149.1(4.I)(a) of the Act. 

The Foundation had no disbursement shortfall and therefore it is not reasonable to 
consider that the reason for the transactions was to unduly delay expenditures. It is only 
the determination of the Minister, which is completely unsupported by the facts, that 
raises issue as to whether the Foundation had an obligation to increase its disbursement 
quota. The Foundation did not and does not believe that the Foundation, Timothy 
Foundation and Association for the Advancement of Scholarship are related. 
Consequently, it had no reason to make the purpose of the $4,000,000 cash transfer to 
Chimp on July 30, 2015 to avoid a disbursement expenditure. In any event, only one 
officer of Chimp is related to anyone at  and no directors of Chimp are related to 
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anyone at . As a result, this does not meet the statutory definition of being non-
arm's length. The reason for the Foundation's involvement in the  Shares transfers 
has been clearly set out in this response and has nothing to do with tax planning, private 
benefit or the undue delay of disbursement quota requirements. This reason is 
uncontroversial and is acknowledged at p. 5 of the AFL: "Based on the information 
provided, it is our position that the Foundation's only involvement in these transactions 
was to assist in moving assets through its  account." 

FAILURE TO FILE AN INFORMATION RETURN AS AND WHEN REQUIRED  

The AFL cites subsection 149.1(14) of the Act which states that every registered charity 
shall, within six months from the end of each taxation year of the charity, file with the 
Minister both an information return and a public information return for the year, each in 
prescribed form and containing prescribed information, without notice or demand 
therefore. There is no doubt that the Foundation filed the prescribed form without notice 
or demand. 

When the Foundation completed the public information return, it did so on the basis of 
professional advice. CRA's Guide on completing the T3010 says with regard to line 4891 
says: 
"Enter the cost of all supplies and assets bought in the fiscal period. Do not include 

assets that have been capitalized." The advice provided to the Foundation by its 
accountant was that the  Shares were a capital asset so did not report it in Line 
4891. The AFL proposes to revoke the Foundation's registration because the 
Foundation should have reported its "July 15, 2015, acquisition of 1,250,000 shares of 

 as purchased assets/inventory on line 4891". It is extremely harsh for the Minister 
to propose revocation over a difference in professional advice as to whether the shares 
were "assets/inventory" rather than "capital assets". 

It seems that the AFL lacks accuracy and consistency on how the  Shares should 
be categorized. The AFL goes on to propose revocation because it did not record what 
CRA alleges is proceeds of the sale of the  Shares "as revenue from sale of goods 
and services on line 4640". The professional advice that the Foundation received at the 
time of completing the T3010, and continues to receive today, does support categorizing 
the July 30, 2015, receipt of $4,735,985 cash from Paraklesis as revenue from the "sale 
of goods and services". 

The Minister's basis for proposing revocation is that "the findings of the audit" 
determined this was a sale rather than a gift. The issue as to whether it was a "gift" is an 
extricable question of law. The AFL makes no reference to the intention of the parties 
and "the findings of the audit" do not reflect the intention of the parties. However, the 
law makes the intention of the parties central to making this determination. The Supreme 
Court of British Columbia made this very clear when it held: 

"The legal relationship between the parties, needless to say, arises out of their 
intentions and dealings as between themselves. The Income Tax Act does not 
define that relationship except for its own purposes. Its characterization of these 
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transactions as a net exchange of advantages does not mean that is what they 
were as between the parties."1° 

In the previous paragraph, the Court described and sanctioned the concept of mutual 
gift when it held: 

"There was, in essence, a perfected gift for $1,000 passing from the plaintiff to 
the defendant, and a gift back from the defendant in appreciation. While the 
transactions are related, on neither part are they a bargain or exchange of one 
thing of value for another."11  

It would have been dishonest for the Foundation to have completed the T3010 on any 
other basis than it did given that the Court has held that the legal relationship between 
parties arises out of their intentions and dealings as between themselves and not out of 
definitions in the Act. It is not reasonable for the Minister to propose revocation when the 
Foundation exercised due care and completed the form accurately. 

Even if the audit findings were correct, they were not known to the Foundation at the 
time when it was required to file the return without demand. At the most, the Minister 
should consider an education letter in these circumstances rather than revocation. 

CONCLUSION  

The reason for the Foundation's involvement in the  Shares transfers has been 
clearly set out in this response and has nothing to do with tax planning, private benefit or 
the undue delay of disbursement quota requirements. Paraklesis did not have a public 
securities account which enabled it to receive and hold marketable securities until 
September 2015. Consequently, the Foundation agreed to purchase the  Shares 
from Chimp and donate them to Paraklesis by way of deed of gift shortly thereafter. This 
reason is uncontroversial and is explicitly acknowledged and set out as an audit finding 
at p. 5 of the AFL: "Based on the information provided, it is our position that the 
Foundation's only involvement in these transactions was to assist in moving assets 
through its  account." We trust these submissions, and your own 
findings, alleviate your concerns regarding tax planning, private benefit, the undue delay 
of disbursement quota requirements and charities acting not at arms' length from each 
other. 

The Foundation has a deep desire to comply with the law and work with CRA in doing 
so. Now that it understands that CRA finds it offensive to assist another foundation 
which does not have a public securities account, the Foundation will unilaterally agree 
not to do so in future and would welcome an education letter to help it understand 
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